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Abstract: 

India signed and subsequently ratified the UN Convention on Rights of People with Disabilities (UNCRPD) in 

2007. The UNCRPD proclaims that disability results from the interaction of impairments with social attitudes 

which leads to barriers in full and active participation of PWDs in society on an equal basis. The convention 

also mandates the signatories to change their national laws in compliance of the principles of the UNCRPD. In 

this regard, the Indian Government began the process of enacting a new law replacing the Persons with 

Disabilities Act, 1995 to make it compliant with UNCRPD in 2010. After many rounds of consultation, the 

Rights of PWD Act (RPWD Act, 2016) was passed by both the houses of the Parliament in 2016. It was notified 

on December 28, 2016 after receiving Presidential assent and finally came into force on 19th April 2017. 
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Introduction: 

The 2016 Act reflects a paradigm shift in viewing disability from the perspective of charity to a human rights 

perspective. The main objective of the 2016 Act is to enable empowerment of persons with disabilities (PWD) 

through respect for inherent dignity and individual autonomy of PWDs. It emphasizes non-discrimination, full 

and effective participation and inclusion in society, respect for difference and acceptance of disabilities as part 

of human diversity, equality of opportunity, accessibility, equality between men and women, respect for the 

evolving capacities of children with disabilities, and respect for the right of children with disabilities to preserve 

their identities. The Act has defined disability based on an evolving and dynamic concept. The types of 

disabilities have been increased from 7 to 21 and includes mental illness, autism, spectrum disorder, cerebral 

palsy, muscular dystrophy, chronic neurological conditions, speech and language disability, thalassemia, 

haemophilia, sickle cell disease and Parkinson’s disease which were largely ignored in earlier act. The preamble 

of this act states that it aims to uphold the dignity of every Person with a Disability (PWD) in society and prevent 

any form of discrimination. It also facilitates full acceptance of people with disability and ensures full 

participation and inclusion of such persons in society. The Act defines a PWD as any person with long-term 

physical, mental, intellectual, or sensory impairments which on interacting with barriers hinder effective and 

equal growth in the society. The act contains 17 chapters with 102 sections. 

Salient Features of the Act: 

i. Rights and Entitlements of Persons with Disabilities 

a) Persons with disabilities shall not be discriminated on grounds of their disability unless it is 

shown that the specific act is appropriate to achieve a legitimate aim. Persons with disabilities 

shall have the right to equality, personal liberty and to live in a community.  

b) The Election Commission (centre and state) has to ensure that polling stations and all electoral 

materials are accessible to persons with disabilities. Central and state governments have to 

ensure that all public documents are in accessible formats.  

ii. Special provisions for persons with benchmark disabilities  

a) Education: Children between the ages of six to 18 years, with a benchmark disability, have the 

right to free education in a neighbourhood school or special school if required. All government 
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and government aided institutions of higher education are required to reserve at least five per 

cent of seats for persons with benchmark disabilities. For admission in higher education 

institutions, they will be allowed relaxation in the upper age limit, by five years.  

b)  Employment: Five per cent of government owned or controlled establishments shall be 

reserved for persons with benchmark disabilities. One per cent of this must be reserved for 

persons with (i) blindness and low vision; (ii) hearing and speech impairment; (iii) locomotor 

disability; (iv) autism, intellectual disability and mental illness; (v) multiple disabilities. The 

government may exempt any establishment from this provision.  

c)  The central, state and local governments shall provide incentives to the private sector to ensure 

that at least five per cent of their work force is composed of persons with benchmark disability.  

d)  Five per cent reservation to be provided for persons with benchmark disabilities in (i) allotment 

of agricultural land and housing in all relevant schemes and programmes; (ii) poverty 

alleviation schemes (with priority to women with benchmark disabilities); and (iii) allotment 

of land on concessional rate for purposes of business, enterprise, etc. 

iii. Offences and penalties  

a) Any person who violates provisions of the Act, or any rule or regulation made under it, shall be 

punishable with imprisonment up to six months and/or a fine of Rs 10,000, or both. For any 

subsequent violation, imprisonment of up to two years and/or a fine of Rs 50,000 to Rs five lakh 

can be awarded.  

b)  Whoever intentionally insults or intimidates a person with disability, or sexually exploits a 

woman or child with disability, shall be punishable with imprisonment between six months to 

five years and fine. 

iv. Guardianship of PWDs 

a) If a district court determines that a PWD is unable to take care of himself or of taking legally 

binding decisions, it may assign limited guardianship for such a person. A limited guardian 

will take joint decisions with the PWD.  

b)  In extraordinary situations, where limited guardianship cannot be awarded, the district court 

can award plenary guardianship where the guardian takes legally binding decisions for the 

PWD. The guardian need not consult with, or determine the will or preference of the PWD. 

CHALLENGES IN CERTIFYING TEMPORARY VERSUS PERMANENT DISABILITY: 

When the psychiatrist is confident that additional psychiatric care and rehabilitation are unlikely to lessen the 

severity of the impairment, mental disability should be evaluated. For such medical issues, a period of six 

months is typically taken into consideration. As a general rule, a temporary disability certificate may be obtained 

if there is any uncertainty over the likelihood that the condition would improve even after 6 to 12 months of 

therapy. The five-year expiration date of the temporary certificate. For instance, after treatment for bipolar 

affective disorders with mood stabilisers and rehabilitation, the percentage of patients with disabilities may 

alter, which is reflected in improvements in mood symptoms, cognition, activities of daily living, employment, 

and other areas. It might be wise to issue a temporary disability certificate in such circumstances. The percentage 

of impairment may change at the reassessment if a person receives a disability certificate for psychiatric illness 

while the illness is still active but later improves as a result of treatment and rehabilitation. 

 

Once awarded, a certificate of permanent disability is valid for life. Therefore, before issuing a permanent 

certificate, members of the medical authority should proceed with a reasonable amount of caution to ensure that 

the patient's psychiatric condition has improved to the fullest extent currently conceivable and that further 

improvement is unlikely. Before providing a certificate of permanent impairment, psychiatrists should try 

everything possible to lessen, treat, rehabilitate, and remedy the handicap. However, a certificate cannot be 

rejected for a lack of psychiatric interventions due to the practical complexity, resource limitations, and adopting 

a holistic perspective. Based on the condition on the day of evaluation, when there were no hopes for 

improvement with standard therapy, the percentage of disability listed in the certificate is based on that 

condition. The percentage of disability stated in the certificate earlier shall not be legitimate in the event that a 

disability assessment is conducted after a specific mental and rehabilitative intervention. In certain 

circumstances, the RPWD Act, 2016, provides for the issuance of temporary disability certificates. The treating 

professional may specify how long the certificate is valid for and may advise re-evaluating it on a regular basis. 

If no time frame is given, a five-year validity period is assumed for the certificate. This information is not widely 
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known, and in several cases, the involved administration has refused to respect such certifications, denying 

patients their rights. 

CHALLENGES IN QUANTIFICATION OF DISABILITY: 

 On January 4, 2018, the Department of Empowerment of Persons with Disabilities, Ministry of Social Justice 

and Empowerment notified the Guidelines for the purpose of assessing the extent of specified disability. For 

assessing disability with mental illness, IDEAS was notified (Appendix IV). Table 1 shows the global disability 

scores on IDEAS for mental illness are expressed in terms of the category of mild, moderate, severe, and 

profound disability. 

Table 1: Global disability scores on IDEAS and Category of Disability  

Global Disability Score on IDEAS                                      Mental disability category (%) 

1-6 

 

Mild disability (˂40) 

7-13 Moderate Disability (40-70) 

14-19 Severe Disability (71-99) 

20 Profound Disability (100) 

 

Although these ranges have been notified in the Gazette, in many cases, the administrators providing benefit 

insist on a specific percentage (similar to physical disability) to provide benefits and refuse to accept the range 

format. They need to be educated about the provisions of the rules. An alternate option would be for persons 

providing certification to express the calculated score in median percentage rather than on a range. If this issue 

is not addressed, the PMI will be deprived of their rights. 

CHALLENGES IN THE CERTIFICATION OF AUTISM: 

 The RPWD Act of 2016 has not yet notified anyone of an autism assessment. The fact that the announced 

disability rules specify particular experts like "paediatric neurologist," "rehabilitation psychologist," and other 

such names to certify particular disabilities is another pressing concern. This problem will become a significant 

impediment to granting the disability certificate. For certifying disabilities that they frequently treat, many 

medical specialties have been excluded. For instance, psychiatrists have not been included while evaluating 

learning disabilities. This designation of the specialist needs to be changed, and the medical authority should 

choose the specialist needed for certification rather than forcing PWD to travel between cities and hospitals in 

order to obtain their disability certificate. Many disability certificates can now be issued by primary health care 

doctors after specific training, which will be a boon to many disabled patients in rural areas. However, the 

disability guidelines should have also given the power of certification to the private practising doctors, so that 

the shortage of human resources could have been taken care of, with adequate checks and balances. 

 

CHALLENGES IN THE CERTIFICATION OF LEARNING DISABILITY: 

 Learning disorders are biologically based, neuro-developmental disorders that affect a child’s ability to take in, 

process, and/or communicate information. As per the notification issued on January 4, 2018, “specific learning 

disabilities” (SLD) is defined as heterogeneous group of conditions wherein there is a deficit in processing 

language, spoken or written, that may manifest itself as a difficulty to comprehend, speak, read, write, spell, or 

to do mathematical calculations and includes such conditions as perceptual disabilities, dyslexia, dysgraphia, 

dyscalculia, dyspraxia, and developmental aphasia. It is most welcome to see that “Learning disorders” are 

included in disability certification. The SLD certification will be done for children aged eight years and above 

only. The child will have to undergo repeat certification at the age of 14 years and at the age of 18 years. The 

certificate issued at 18 years will be valid life-long. This validity of SLD certificate at the age of 18 raises 

serious questions such as: 

 If a child does not get access to one of the mentioned professionals for an assessment of SLD at the age 

of 18 years, what will happen?  

 Why are adults (above 18) suffering from SLD deprived of benefit?  

  How to assess SLD in adults?  
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If the above issues are not solved, it may have serious repercussion on the issue of social welfare benefits 

such as reservation in higher educational institutions and employment. 

CHALLENGES IN PROVIDING RESERVATION IN HIGHER EDUCATIONAL INSTITUTIONS 

AND EMPLOYMENT: 

 As per the RPWD Act, 2016, every government establishment shall reserve 1% of the total number of vacancies 

for persons with benchmark disabilities arising of autism, intellectual disability, SLD, and mental illnesses 

(Section 34). The law drafter combined intellectual disability and mental illness into one category and allotted 

only one percent. The policy-makers and experts, on the one hand, acknowledge the disability due to mental 

illness, and on the other hand, they also hold the opinion that PMI (Persons with mental illness) will not be able 

to meet the professional competence required for a job. There is also a need to identify certain jobs and reserve 

them for PMI. Mental health professionals should now wake-up and defend the rights of PMI. Similarly, 5% of 

seats are reserved in the higher educational institutions for persons with benchmark disability (Sec 32), which 

is commendable. 

CONCLUSION: 

 To conclude, by ratifying the UNCRPD in 2007, India took on a set of obligations to transform the treatment 

of PWD from being objects of charity to subjects with rights who can claim those rights. However, there are 

several shortcomings in the RPWD Act, 2016, which needs to be addressed at the earliest. Although RPWD 

Act, 2016 is a rights-based legislation, the success of the statute will largely depend on the proactive measures 

taken by the respective state governments on its implementation. 
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