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Abstract :  The regulation on the termination of prosecution in enforcing criminal law by the Prosecutor's Office is not based on the 

value of justice, because it only accommodates the value of restorative justice in a limited manner with various requirements and has 

not fully accommodated the settlement of cases outside the court in this case the interests of the victim and the interests of the perpetrator, 

as well as the interests of society towards settlement based on restorative justice. This study aims to analyze and find regulations on 

stopping prosecution in enforcing criminal law by the Attorney but not based on the value of justice, to analyze and find weaknesses in 

regulations on stopping prosecution in enforcing criminal law by the Attorney at this time, to find reconstruction of regulat ions on 

stopping prosecution in enforcing criminal law by Attorney based on the value of restorative justice. The paradigm of this research is to 

use the constructivism paradigm and the approach method used is normative juridical. The grand theory in this study is the Pancasila 

Theory of Justice, hereinafter the middle theory it is Legal System Theory, as well as Progressive Law Enforcement Theory as applied 

theory. The results of the research are that the regulation on stopping prosecution in enforcing criminal law by the Prosecutor's Office 

based on Perja Number 15 of 2020 has not been based on the value of justice, because it only accommodates the value of restorative 

justice in a limited way, and has not fully accommodated the settlement of cases outside the court in this case the interests of victims 

and the interests of perpetrators, as well as the community's interest in a settlement based on restorative justice . The weakness of the 

regulation on stopping prosecution in enforcing criminal law by the Attorney is only based on Article 140 paragraph (2) letter a of the 

Criminal Procedure Code which only accommodates the basis for technical termination of the completeness of evidence, besides that 

the weakness of the regulatory provisions of Perja Number 15 of 2020 still limits criminal acts that prosecution can be terminated based 

on restorative justice , even though the new Criminal Code does not place restrictions on criminal acts that are resolved outside the court, 

besides that the termination regulation requires a decision from the court , paragraph (2) letter a Law Number 8 of 1981 concerning 

Criminal Procedure Code. 

 

IndexTerms - Prosecution, Prosecutor's, and Restorative Justice, Reconstruction. 

I. INTRODUCTION 

The Indonesian state is a constitutional state and is not based on mere power, all state power must be regulated by law. This means that 

the Indonesian state upholds law based on Pancasila and the 1945 Constitution of the Republic of Indonesia. Indonesia's existence as a 

rule of law state is expressly stated in the Elucidation of the 1945 Constitution of the Republic of Indonesia, namely Article 1 paragraph 

(3): Indonesia is a state based on law. With the concept of a rule of law state, the rule of law made by the government must be obeyed 

by all its citizens without exception, because the law binds everyone. 

To protect the public from disturbances, to realize a peaceful, safe, and secure life from all perpetrators of violating social norms, one 

of the means to deal with it is criminal law. Therefore, all regulations regarding violations (overtredingen), crime (misdrijven), and so 

on are regulated by criminal law (strafrecht) and are contained in one Criminal Code (Weetbook Van Strafrecht) which is abbreviated 

as the Criminal Code. Criminal law is a rule in carrying out a public order by prohibiting what is against the law and giving suffering to 

anyone who violates the prohibition [1]. 

Law enforcement in the criminal justice system aims to tackle every crime. This is intended so that every action that violates the rule of 

law and legislation and makes people's lives safe, peaceful, and controlled and still within the limits of community tolerance. Therefore, 

in the context of law enforcement, one of them is determined by the quality factor of law enforcement, so that they can understand the 

essence of criminal law enforcement. The law is not blindly applied to anyone and under any circumstances as stated in the sound of the 

law. This narrow view of criminal law is not only incompatible with the objectives of criminal law but will result in a society's life being 

heavy, difficult, or unpleasant. Because all his movements are regulated or controlled by sanctions by those rules. And to overcome this 

power, the way out provided by law is left to the legal officers themselves, to examine every case that is included in the process to hold 

discretion [2]. 
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In the Criminal Procedure Code, there is a body that is specifically authorized to carry out criminal prosecutions in court, which is called 

the Public Prosecutor. In Indonesia, the authority as a Public Prosecutor rest with the Prosecutor (Article 6 points a and b of the Criminal 

Procedure Code). Prosecutor's authority to prosecute is held by the Public Prosecutor as a monopoly, meaning that there is no other body 

that exercises this authority or is dominant lytic. In prosecution, known the principles of legality and opportunity (legaliteits en hey 

opportunityits beginsel). According to the principle of legality, the Public Prosecutor is obliged to prosecute a crime. This means that 

the Prosecutor must continue to prosecute cases with sufficient evidence to be transferred to court. Whereas the opportunity principle 

adopted in Indonesia, in its regulations, the authority to set aside cases in the public interest only belongs to the Attorney General. 

Whereas in carrying out prosecutions, the authority of the Public Prosecutor to prosecute a case to court, tends to be limited in relation 

to the completeness of the formal material requirements of the case file submitted by the Investigator. Based on the comparison between 

the Attorney General's authority to set aside cases in the public interest, and the Public Prosecutor's authority to decide to stop the 

prosecution because there is not enough evidence or the incident turns out to be not a crime or the case is closed for the sake of law, this 

is a different context [3]. 

The social development of Indonesian society has changed the nuances of law enforcement which was very normative which showed 

that the law is a textual "law", where what is being pursued is legal certainty, to the view that law should be able to provide happiness 

to the people and the nation. 

Several mild cases involving low-income communities, however, were still submitted to the court for prosecution, resulting in criticism 

from law enforcement officials, especially the Attorney General's Office, because the public and legal experts saw that there should be 

another solution to this problem by the Prosecutor's Office, which exercises judicial power in the field of prosecution. Considering these 

criticisms, input and suggestions, the Attorney General issued Attorney General Regulation Number 15 of 2020 concerning Termination 

of Prosecution Based on Restorative Justice. 

Restorative Justice according to the Attorney General Regulation Number 15 of 2020 is the settlement of criminal cases by involving 

the perpetrator, victim, family of the perpetrator/Victim, and other related parties to jointly seek a fair solution by emphasizing 

restoration to its original state, and not retaliation. The Attorney General's Office issued the Attorney General's regulation due to public 

unrest over the practice of handling criminal cases in minor cases which should be reconciled based on restorative justice, but the 

Criminal Procedure Code has not yet accommodated the concept of restorative justice. It is hoped that the issuance of the Attorney 

General's regulation can overcome the legal vacuum regarding the settlement of cases based on this concept. Attorney General 

Regulation Number 15 of 2020 encourages regional prosecutors to stop prosecution by issuing a Decision Letter on Termination of 

Prosecution (SKPP) for minor cases that can be applied based on restorative justice [4]. 

Whereas in the regulatory arrangements the termination of prosecution in enforcing criminal law by the Attorney based on restorative 

justice is still not based on the value of justice, because it is still limited by certain conditions in a limiting manner, so that more cases 

are brought to court which end up in prison. In addition, the basis for the Attorney General's regulation regarding termination based on 

restorative justice is not yet in line with the existing criminal procedure law, so that it can have permanent legal force and legal certainty. 

II. RESEARCH OBJECTIVES 

1. Analyze and find out the regulation on the termination of prosecution in enforcing criminal law by the Prosecutor's Office which is 

not based on the value of justice, 

2. Analyze and find out the weaknesses in the regulation on the termination of prosecution in enforcing criminal law by the Attorney 

currently, 

3. Find a reconstruction of regulation on the termination of prosecution in criminal law enforcement by the Attorney General's Office 

based on the value of restorative justice. 

III. RESEARCH METHOD 

The paradigm of this research is to use the constructivism paradigm and the approach method used is normative juridical which is 

descriptive analytical research. the type of data used is secondary data, namely first, primary legal material, namely binding legal 

material, including national legal sources related to regulation on the termination of prosecution in criminal law enforcement by the 

Attorney General's Office based on restorative justice values and laws and regulations in various countries by conducting comparative 

studies. Second, secondary legal materials, namely materials that provide an explanation of primary legal materials, including in the 

form of writings or opinions of legal experts regarding regulations for stopping prosecution in criminal law enforcement by the Attorney 

General's Office based on the value of restorative justice. Third, tertiary legal materials provide an in-depth explanation of primary legal 

materials and secondary legal materials, including Indonesian encyclopedias, legal dictionaries, English-Indonesian dictionaries, various 

magazines, and legal journals. 

IV. RESEARCH RESULTS 

4.1 Termination Of Prosecution By The Ago 

Indonesia as a country that experienced colonialism by the Dutch, because of the concordance principle, the legal system in force in 

Indonesia is largely still a legacy of the Dutch state, including the prosecution system. Just like the Netherlands, Indonesia's legal system 

can be classified as civil law and the inquisitorial prosecution system. 

Indonesia's legal system follows a philosophy of mandatory prosecution, known for its implementation with the principle of legality. 

Thus, the discretionary prosecution authority in the Indonesian legal system adhering to the principle of legality is an exception to 

general rules based on the principle of legality, the decision not to prosecute is relatively tight control compared to countries following 

the common tradition. laws such as America, England, and Wales [5]. 

Prosecution authority arrangements in Indonesia can be found in Article 1 number 6 letter a. KUHAP which states that the Prosecutor 

is an official who is authorized by this law to act as a Public Prosecutor and carry out court decisions that have obtained permanent legal 

force. Then Article 1 number 6 letter b. The Criminal Procedure Code states that the Public Prosecutor is a Prosecutor who is authorized 

by this law to prosecute and carry out the judge's determination. Norms Article 1 number 6 letter b. The Criminal Procedure Code is the 

same (duplication occurs) with Article 13 of the Criminal Procedure Code. 

Furthermore, Article 14 of the Criminal Procedure Code regarding the authority of the Public Prosecutor in points g and h states that the 

Public Prosecutor has the authority to prosecute and close cases for the sake of law. Whereas in Article 140 paragraph (2) letter a. 
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mentioning if the Public Prosecutor decides to stop the prosecution because there is insufficient evidence or the event turns out to be not 

a crime or the case is closed by law, the Public Prosecutor sets this matter out in a decision letter. 

Discretionary prosecution authority can only be found in Article 35 letter c. Law Number 16 of 2004, which gives authority to the 

Attorney General to stop a case based on the public interest. From all the prosecution provisions in the Criminal Procedure Code and in 

other laws, the Attorney/Public Prosecutor currently does not have the discretion to stop or set aside cases because these criminal cases 

are of a minor nature [6]. 

Jorg -Martin Jehle explains as follows: “in accordance with strict principle of legality the prosecuting authorities just has the function 

of preparing a case for court”. Here the inputs is identical to the out put, all cases have to b brought before a court (except evident ially 

insufficient cases etc. which can, of course, be dropped in accordance with the principle of legality).From the opinion of Jorg -Martin 

Jehle, the author agrees about the boundaries and understanding of the scope of the legality principle and the opportunity principle. 

Whereas a criminal case that was discontinued due to lack of evidence, the defendant died, complied with the principle of ne bis in idem, 

and due to expiration was the reason for stopping the prosecution which was still within the framework of the principle of legality or 

still in accordance with the principle of legality. 

Termination of the prosecution of a criminal case based on the principle of opportunity is the termination of a criminal case based on 

the principle of expediency or expedience. principle which makes the public interest the primary consideration ( reason of public 

interest ) and based on the theory of subsociality (Article 9a Sr.), namely the small meaning of an act that can be seen from the level of 

loss, damage, danger or reprehensibleness of a criminal act and the behavior of the perpetrator, as well as the conditions at  the time the 

crime was committed, is used as a measure of appropriateness whether or not an act is to be punished [7]. 

We can find the characteristic of adherence to the principle of rigid legality in Indonesia, namely that the public prosecutor is only 

authorized to carry out the function of preparing cases for trial in court, so that the input and output in the criminal justice system are 

identical, because all cases must be brought before the court (unless the case is not sufficient evidence, or the case must be closed for 

the sake of law, namely the reason is expired , ne bis in idem, and the accused has died), as stated in Article 14 letter h of the Criminal 

Procedure Code and Article 140 paragraph (2) letter a of the Criminal Procedure Code. 

The discretionary prosecution authority embodied in Article 35 letter c of Law Number 16 of 2004 concerning the Prosecutor's Office 

which reads: "The Attorney General has the duty and authority to set aside cases in the public interest", only implementing the 

opportunity principle negatively. From the formulation of Article 35 letter c, the Attorney General has the authority to set aside cases as 

an implementation of the opportunity principle accepted in Indonesian criminal procedural law. However, this principle of opportunity 

manifests negatively because the regulation is strictly limited, only the Attorney General may set aside cases on grounds of public 

interest. In addition, the consideration of subsociality has not yet been adopted in our criminal law [8]. 

The implementation of the principle of negative opportunity can also be seen in Article 82 of the Criminal Code which regulates the 

transaction mechanism in Indonesia, namely the authority to prosecute violations that are punishable by a fine becomes null and void, 

if voluntarily paid the maximum fine and costs incurred if the prosecution has started, on the authority of the official appointed for that 

by general regulations, and within the time determined by him. If in addition to fines, confiscation is determined, then the goods subject 

to confiscation must also be surrendered, or the price must be paid according to the estimate of the appointed official.  

In addition, Article 113 of Law Number 10 of 1995 concerning Customs, in paragraph (1) states that for the benefit of state revenue, at 

the request of the Minister, the Attorney General can stop the investigation of criminal acts in the customs sector. Then paragraph (2) 

states that the termination of the investigation if the person concerned has paid off the unpaid or underpaid import duties and paid a fine 

as an administrative sanction which is four times the amount of the unpaid or underpaid import duties. 

In the opinion of the author, the authority to stop this investigation by the Attorney General is a form of transaction other than Article 

82 of the Criminal Code, which is carried out based on opportunity. However, once again it was manifested in a negative form because 

it had to be carried out at the request of the Minister of Finance, and only the Attorney General had the authority, not every prosecutor's 

personnel [9]. 

Law Number 10 of 1995 concerning Customs is a law that underlies the state's right to ask people who bring in or take out goods to pay 

a certain amount of duty. Then he also explained that if the person who brings in or takes out the goods does not pay the duty due to an 

administrative error then it is an administrative violation and not a criminal act, but if it is deliberately evading the duty then it can be 

classified as a criminal act. That is the rationale for the norms of Article 113 which are commonly known as administrative strafrecht. 

If the offender is willing to pay off import duties and pay administrative fines, then he can be released from criminal threats. 

By considering the provisions in Article 82 of the Criminal Code mentioned above, the afdoening mechanism buiten the processes or 

transactions regulated in Article 82 of the Criminal Code are still commensurate with Article 74 Sr., namely its application is still limited 

to violations punishable by fines. This means that based on the provisions of Article 82 of the Criminal Code, this transaction mechanism 

cannot be carried out against minor crimes or minor crimes or those with mild consequences [10]. 

Therefore, it is very acceptable with a healthy ratio a conclusion that the Indonesian criminal justice system is very inefficient. The proof 

is all cases that are light in nature, for example the theft of cocoa beans worth Rp. 2,000, -, theft of electricity to charge a cellphone 

battery, and theft of a watermelon seed, must also be prosecuted by the prosecutor before the trial at state expense which may be around 

hundreds of thousands of rupiah, and the defendant must be in prison, and the state budget is issued to carry out the trial process with 

expensive costs, including the cost of criminal proceedings. Apart from that, it has also caused turmoil in the community due to the 

disturbance of the sense of justice by a system that should aim at realizing justice and reducing public confidence in law enforcement. 

Meanwhile, the new Criminal Code with four underlying spirits, namely decolonization, democratization, consolidation, and adaptation 

and harmonization of the national criminal law, has made a fundamental overhaul of the Indonesian criminal law system [11]. 

The spirit of "decolonization", for example, has been manifested by carrying out a criminal law recodification to uphold consistency, 

justice, truth, order, and legal certainty by considering the balance between national, community and individual interests in the Unitary 

State of the Republic of Indonesia based on Pancasila and the 1945 Constitution. In Article 132 paragraph (1) The Prosecution Authority 

of the Criminal Code is declared null and void if: 

a. There is a court decision that has permanent legal force against Everyone for the same case (Ne Bis in Idem). 

b. The suspect or defendant dies. 

c. expired. 

d. The maximum criminal fines are voluntarily paid for criminal acts which are only punishable by a maximum fine of category II. 

e. Maximum category IV fines are paid voluntarily for criminal acts that are punishable by a maximum imprisonment of 1 (one) 

year or a maximum fine of category III. 
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f. Withdrawal of complaints for Complaint Criminal Acts. 

g. There has been a settlement outside the judicial process as stipulated in the law. 

h. Or grant amnesty or abolition. 

Whereas in the Draft Criminal Procedure Code, in Article 42 paragraph (2) and paragraph (3) of the R-KUHAP, the afdoening 

mechanism has been adopted. buiten process into a concept that will be enforced in Indonesia. This mechanism can be applied to minor 

crimes, crimes committed are punishable by a maximum imprisonment of 4 (four years), crimes committed are only punishable by a 

fine, the age of the suspect at the time of committing the crime is over 70 (seven) twenty) years, and/or the loss has been replaced [12]. 

For the author, the provisions in Article 42 paragraph (3) point b, namely the crime committed is punishable by a maximum 

imprisonment of 4 (four years) is still too low because the crime of theft which carries a maximum penalty of 5 (five) years cannot be 

applied to the mechanism afdoening buiten process. Seeing the characteristics of the crime of theft, which is often committed by those 

who experience economic difficulties, an afdoening mechanism should be used buiten process can be applied to the crime of theft. 

Therefore, for humanitarian reasons and to protect the human rights interests of those who are poor, the 4 (four) year limit should be 

increased to 6 (six) years. 

inquisitorial and adversarial prosecution systems, have all developed a prosecution system by expanding the discretion of the prosecution 

authority in various forms, namely transactions, non- prosecutor, sanctionative non- prosecutor, penal mediation, compositie penal, 

penal order, sentence agreement , cautioning or reprimand and warning . The expansion of the discretionary prosecution authority aims 

to: 

1. Accelerate and simplify the criminal justice system. 

2. Reducing the burden on the court with many light cases. 

3. Reducing the number of uses of prisons, thereby reducing the negative effects of imprisonment (among other things stigmatization 

and imprisonment as a recidivist catalyst) which can have the effect of undermining the purpose of punishment itself.  

4. Reducing the number of prison inmates and turning them into implementing productive functions, for example participating in 

social organizations, health organizations, or carrying out social work, and participating in various rehabilitation programs, work 

improvement programs, and compulsory education programs for child offenders. 

Different facts can be seen in Indonesia, which in no way expands the discretion of the authority to stop prosecution. Discretionary 

prosecution authority is only realized in the form of deponing by the Attorney General as stipulated in Article 35 letter c of Law Number 

16 of 2004 concerning the Attorney General of the Republic of Indonesia which has been amended by Law Number 11 of 2021 

concerning Amendments to Law Number 16 of 2004 regarding the Attorney General of the Republic of Indonesia and transactions as 

regulated in Article 82 of the Criminal Code and Article 113 of Law Number 10 of 1995 concerning Customs. 

Therefore, the current Indonesian criminal law system cannot anticipate an increase in cases that are light in nature, so that all cases 

must be tried and even detained and result in improper prosecution. treatment and overcriminalization. Currently, Indonesia urgently 

needs an expansion of the discretionary authority of the prosecution to reduce the irony of justice that occurs because many minor cases 

must be tried in the criminal justice system [13]. 

The main task of the Prosecutor's Office carried out by the Prosecutor is to prosecute criminal cases. In carrying out the role of the 

Prosecutor in upholding restorative justice, it is carried out through the Prosecutor's authority to determine whether a case can be brought 

to court and what article the charges are against. Even the Prosecutor can also stop prosecution based on opportunity or the principle of 

discretion in demanding. This principle is the basis for Prosecutors to settle criminal cases out of court by using a restorative justice 

approach. 

restorative justice is then more protected by forming a legal umbrella. Guidelines for stopping prosecution based on restorative justice 

are contained in the Prosecutor's Office 15/2020. In the Prosecutor's Office 15/2020, termination of prosecution based on restorative 

justice is part of the public prosecutor's authority to close cases in the public interest, more specifically on the grounds that there has 

been a settlement of cases outside the court (afdoening buiten process). 

This policy is crucial considering that the prosecutor's office (prosecutor) has a strategic position and role in the law enforcement process 

within the frame of the integrated criminal justice system as the Master of Justice. process / dominant litis, one of whose functions is to 

screen a criminal case and determine whether a criminal case should be forwarded to trial by considering the purpose of the law. 

Therefore, the implementation of restorative justice should provide restoration and dialogue that is built on mutual respect between 

parties [14]. 

What is meant by the public prosecutor as a facilitator is regulated in Article 9 of Perja RJ which explains that the facilitator has several 

tasks, namely: 

1. To carry out peace efforts which are an offer to terminate the prosecution process based on the implementation of restorative 

justice. 

2. Become a guide in the peace process between the victim and the accused. 

3. Making peace agreements, conducting peace oversight, supervising the implementation of peace. 

4. Stopping/continuing cases in accordance with the results of the peace process and the implementation of peace. 

Another thing that must be considered in the implementation of restorative justice is the existence of basic conditions that must be met, 

including: 

1. The suspect is the first time he has committed a crime. 

2. Criminal acts are only punishable by fines or punishable by imprisonment of not more than 5 years. 

3. The crime was committed with the value of the evidence, or the value of the losses incurred because of the crime of not more 

than Rp. 2,500,000.00. 

The expansion of the requirements for the implementation of restorative justice is: 

1. If the crime is related to property, then the terms of the criminal threat are expanded, then the BB/loss value requirement is 

limiting. 

2. If the crime is related to a person, body, life, or independence, then the requirements for the value of BB/loss can be expanded. 

3. If the crime is related to negligence, then the terms of criminal threats and the value of BB/loss can be expanded. 

Peace who is further regulated in Prosecutor's Office 15/2020, the public prosecutor can offer peace by summoning the victim legally 

and properly by stating the reason for the summons (Article 7 jo. Article 8 Prosecutor's Office 15/2020). The peace process is carried 

out voluntarily by deliberation to reach a consensus, without pressure, coercion, and intimidation (Article 9 of the Prosecutor's Office 
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15/2020). If the peace process is reached, the victim and the suspect make a peace agreement in writing before the public prosecutor 

(Article 10 of the Prosecutor's Office 15/2020). 

Apart from the permissible conditions and principles for the implementation of restorative justice, exceptions to the implementation of 

restorative justice are also regulated, namely in Article 5 paragraph (8), namely the termination of prosecution based on restorative 

justice is excluded in cases of: (a) criminal acts against state security, the dignity of the President and Vice President, friendly countries, 

heads of friendly countries and their representatives, public order and decency; (b) a criminal offense punishable by a minimum penalty; 

(c) narcotics crime; (d) environmental crime; and (e) criminal acts committed by corporations [3]. 

The procedures for implementing peace as contained in Articles 10-15 of Perja RJ. Where in general the implementation of restorative 

justice is carried out through three stages, namely: 

1. Peace efforts. 

2. The peace processes. 

3. Implementation of the peace agreement. 

The implementation of peace itself is divided into two ways, namely: 

1. Done with Compensation Payments. The verification process can be done with a receipt from the victim and supported by proof 

of transfer or witness/victim testimony. 

2. Done by Doing Something The process of proving by looking directly at the implementation process, information from witnesses 

or photo/video evidence. 

In implementing the agreement, it also contains an addendum to the agreement, which is given to the suspect in a situation when the 

perpetrator has tried hard to fulfill the agreement, it turns out that he cannot carry out but in good faith, such as even though he has tried, 

he cannot complete the obligation completely. The agreement addendum process must still obtain the victim's consent. The peace 

agreement can be amended in certain articles or if the victim allows it under several conditions. 

 

4.2 Regulations for Stopping Prosecution in Enforcement of Criminal Law by The Ago is Not Based on the Value of Justice 

That the fulfillment of human rights in restorative justice can be fulfilled if the implementation of justice focuses on the recovery of 

victims. In other words, the principle of Human Rights in Justice which prioritizes the restoration of losses suffered by victims, is no 

longer focused on punishing perpetrators. In this case, the Prosecutor's Office becomes a mediator or facilitator in recovering victims' 

losses as it is the responsibility of the state to guarantee protection for victims of criminal acts. 

To fulfill human rights, the implementation of restorative justice must also look at further developments in the international community, 

even though many recommendations for implementation are based on just peace. principal as previously described but it also turned out 

that criticism of this concept also began to emerge which then offered a hybrid concept restorative justice as a new alternat ive. Hybrid 

concept restorative justice that avoids jailing the perpetrators. Hybrid concept restorative justice still maintains imprisonment but 

imprisonment in a special place and focuses on education and rehabilitation [15]. 

That in practice there is still a feeling of inadequacy justice in the restorative concept classic justice (classic restorative justice), such as 

the risk of arbitrariness in the mediation process because there is an unequal bargaining position between the perpetrator and the victim, 

the risk of accusations being worse on the perpetrator (exacerbating judice), as well as the risk of heartache that is worse (aggressed) 

with the involvement of many parties. 

Research that claims restorative as the best way states that alternative dispute resolution offered by classical restorative through 

stakeholder mediation has the potential to place victims who are poor and have no power in a weak position, so they tend to be 

disadvantaged. 

Whereas another injustice in regulations is that there are still limitations related to criminal acts that can be terminated through a 

restorative justice mechanism. The author has personally experienced that in handling cases of the criminal act of palm oil theft which 

is punishable by Article 363 paragraph (1) 4th of the Criminal Code, it is carried out by the community on the land of an oil palm 

company. In this event, there was an unconditional peace agreement between the company as the victim and the two perpetrators but 

considering PerJA 15 of 2020 the maximum sentence approved is only a maximum of 5 years in prison and a maximum loss of Rp. 

2,500,000. - (two million five hundred thousand rupiahs). Meanwhile, Article 363 paragraph (1) 4 of the Criminal Code carries a 

maximum penalty of 7 (seven) years in prison. The background to the incident of palm oil theft by the community around the plantation 

was considered as a form of protest because there was no form of concern from the company to the community [16].  

After listening to the confessions of the two perpetrators, the manager representing the company has unconditionally forgiven the 

perpetrators. However, the atmosphere of harmony obtained from deliberations that have received consensus in the form of peace as 

seen in the Pancasila theory of justice, this cannot be realized because of the limitations of PerJA 15 of 2020 which must be implemented 

consequently so that it does not meet the requirements to be terminated. This is the moment that the principle of legality in PerJA 15 of 

2020 cannot be violated by the Public Prosecutor. 

If we look at it from the theory of the legal system, the input is in the form of criminal case file material which then goes through the 

process stage by the Public Prosecutor which is expected to be stopped by a restorative justice mechanism, resulting in an output in the 

form of a balance between the interests of the victim and the perpetrator, which should be able to bring permanent happiness. must deal 

with the inflexible nature of stop-prosecution regulations based on restorative justice. In the end, the solution to solving the problem is 

for the Public Prosecutor to consider the existence of peace between the parties in filing criminal charges [17]. 

As a form of efforts to resolve traffic accident cases, restorative applications are implemented justice still leaves legal issues that cause 

conflicting causes of ambiguity, including: 

1. Clashes with the Applicable Penal System 

According to Barda Nawawi Arief, the criminal system includes all laws and regulations that regulate how criminal law is enforced in 

a concrete way so that sanctions (criminal law) are imposed. This means that all statutory regulations regarding substantive criminal 

law, formal criminal law and criminal law enforcement are seen as an integrated punishment system. This is in line with the thinking of 

LHC Hullsman which argues that the penal system is the statutory rules relating to sanctions and punishment (the statutory rules relating 

to penalty sanction and punishment). 

If it is consistent with the understanding of the criminal system above, the handling of traffic accidents involves at least three 

components, namely material / substantive criminal law, formal criminal law and criminal law. The involvement of the three components 

is systemic because each law enforcer has a role in it. Settlement of cases cannot necessarily rule out other components of criminal law. 
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Our punishment system refers to the Criminal Code and the Criminal Procedure Code. The Criminal Code is a material/ substantial 

criminal law which can be interpreted that all provisions in the Criminal Code, both in the form of general rules and specific rules 

regarding the formulation of criminal acts, are essentially one unit of the criminal system. So that the criminal provisions contained in 

all Special Laws outside the Criminal Code are a special part (sub-system) of the entire criminal system. Thus, the criminal system in 

the Special Law outside the Criminal Code must be integrated in (consistent with) general rules (general law rules). However, in the 

Special Law outside the Criminal Code it can make special rules that deviate or differ from general rules. 

Based on the punishment system above, the settlement of cases requires the offender to receive imprisonment and/or a fine and be 

processed through a court hearing. Efforts to resolve cases by way of peace are carried out between the victim and the perpetrator outside 

the trial process as an effort to implement restorative justice will certainly collide with the existing penal system, this is what makes law 

enforcement officials find a dilemmatic position in implementing restorative justice for cases that cause casualties. 

restorative justice as an alternative paradigm in resolving accident cases is indeed progressive in nature which will collide with the 

existing legal system, the form of peace between perpetrators and victims will be meaningless, because the law does not formulate cases 

that cause fatalities as complaint offenses, but as offenses Ordinary means that law enforcement officials can act according to the law 

to punish the perpetrators. 

In practice, although restorative justice aims to be good for the parties, but the penal system in Indonesia has not formally included the 

restorative concept justice as a form of settlement of cases, so that normatively juridically it will always bring up different views among 

jurists in looking at restorative justice as an effort to resolve cases, especially cases that cause casualties. 

2. Conflict of Interest of Perpetrators and Victims 

In events that cause casualties, there are several parties involved, namely: the perpetrator, the victim (in this case represented by the 

victim's family) and law enforcement officials. The perpetrator and the victim both have an interest in solving the case. The interests of 

the perpetrators will certainly be different from those of the victims, so efforts to accommodate these two interests are not without 

obstacles, but that is where the restorative concept lies. justice plays its role, namely by bringing together various interests to find 

common ground to bring out common interests which are understood by the parties. 

Obstacles in bringing together the interests of the parties are very likely to occur, considering that the benchmarks used are very 

subjective in nature, depending on the needs (what I need) of each party, so that in practice in the field several possibilities for the 

emergence of conflicts of interest include: 

1) If the perpetrator is unable to provide compensation or aid the victim, or the victim asks for compensation/compensation beyond 

the ability of the perpetrator to fulfill it. 

2) If the victim (or his family) does not need compensation or compensation and prefers punishment for the perpetrator. 

3) If there is coercion from the perpetrator to the victim in seeking peace. 

4) If the perpetrator is only a driver and an accident occurs because of an order from his employer. 

5) If there are more than one victim, one party receives compensation/compensation, but the other party does not. 

Possibilities like the above will create obstacles in restorative implementation justice, because uniting several interests is not easy in 

achieving win- win solution, the parties must voluntarily understand the interests of the other party and carry out what has been agreed 

upon as a form of restorative implementation justice [3]. 

When compared to the current concept of punishment, the role of the victim is not significant, the victim (or his family) is only a witness 

before the trial and what the victim wants for the perpetrator cannot be accommodated, because it will be limited from what has been 

regulated by law, as stated in the Road Traffic and Transportation Law which limits the rights of accident victims, including: if the 

victim dies as a result of a traffic accident as referred to in Article 229 paragraph (1) letter c, the driver, owner, and/or the company 

public transportation is obliged to provide assistance to the heirs of the victim in the form of medical expenses and/or funeral expenses 

and compensation for losses, the amount of which is determined based on a court decision. 

From the existing restrictions, it will be seen that recovery for the victim's loss does not necessarily satisfy the victim himself, in contrast 

to the restorative concept justice which positions the victim as a party whose rights have been harmed. Therefore, the existing penal 

system creates an incentive for the parties to seek settlement of cases outside the court as a form of restorative implementation. justice 

but the conflict of implementation will always arise and will always create ambiguity for restorative applications justice itself. 

3. Conflict of Value of Legal Certainty 

As previously described, our penal system has not put a restorative system in place justice as a formal form of resolving cases, so that 

this is where the role of law enforcement officials acts on behalf of the law to resolve the criminal acts that have occurred, by punishing 

the perpetrators in accordance with applicable laws. 

Law enforcers can also apply and interpret restorative justice in accordance with their respective interpretations based on the limits of 

authority they have, such as the police can use their discretion by issuing an Investigation Termination Warrant (SP3), the prosecutor's 

office through its deponening, and the court through its decision. 

Many parties consider that efforts to reconcile between the perpetrator and the victim by admitting mistakes, providing compensation 

and supporting the victim's family are a form of criminal responsibility by the perpetrator, even though it is clearly stated in Law Number 

22 of 2009 that if the victim dies as a result of a traffic accident as referred to in Article 229 paragraph (1) letter c drivers, owners and/or 

public transportation companies are required to provide assistance to the heirs of the victim in the form of medical expenses and/or 

funeral expenses without dropping the criminal case charge. 

The obligation to compensate as referred to in paragraph (1) for a traffic accident as referred to in Article 229 paragraph (2) can be made 

from court if an amicable agreement occurs between the parties involved. From the two formulations of the article above, all forms of 

compensation given by the perpetrator to the victim (or his family) will not stop the process of the accident case itself so that the handling 

of the case will continue, and an amicable agreement between the perpetrator and the victim will only set aside demands for 

compensation. loss before the trial, because the judge can decide the amount of compensation based on an amicable agreement between 

the parties involved. This has led to a conflict of legal certainty for the parties, especially for the perpetrators. The concern that the 

continuation of the case to court will continue to be overshadowed, even though the parties have agreed on peace and compensation 

given. 

formal legal umbrella, restorative application justice will not have the value of legal certainty, if there is it will be very dependent on 

law enforcers according to their authority, this causes ambiguity in the application of restorative justice, because the paradigm of law 

enforcement can interpret the meaning of restorative justice. 
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V. CONCLUSION 

1. The regulation on stopping prosecution in enforcing criminal law by the Prosecutor's Office is not based on the value of just ice, 

because it only accommodates the value of restorative justice in the form of forgiveness and compensation for victims of criminal 

acts against certain minor crimes and has not fully accommodated the public interest in this case the public interest towards a 

settlement based on restorative justice so that almost all criminal acts in Indonesia end in prison. 

2. Weaknesses in the regulation on stopping prosecution in enforcing criminal law by the Attorney only based on Article 140 

paragraph (2) letter a of the Criminal Procedure Code (KUHAP) as well as provisions based on restorative justice at the moment 

there are restrictions on criminal acts that can be terminated by prosecution based on justice restorative , even though in reality 

there are many cases in society that settle crimes based on forgiveness and compensation for victims, but have not been 

accommodated by a regulation for the sake of strength and legal certainty . In addition, the basis for the Attorney General's 

regulation regarding termination based on restorative justice is not yet in line with the existing criminal procedure law, so that it 

can have permanent legal force and legal certainty. 

3. Reconstruction of the termination of prosecution in criminal law enforcement by the Attorney's Office based on the value of 

restorative justice, namely the reconstruction of Article 140 paragraph (2) letter a of Law Number 8 of 1981 concerning Criminal 

Procedure Code. 

VI. ADVICE 

1. That the prospect of restorative application justice for the settlement of criminal cases in the future will be very open, so it is 

necessary to pay more attention to the implementation of the results of the restorative agreement justice between perpetrators and 

victims. 

2. For the government and the House of Representatives to reconceptualize and legislate restorative justice, so that this theory or 

concept does not always just become a discourse but has a legal basis and can be applied in concrete cases in Indonesia. 
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