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The directors of such (joint-stock) companies, however, being the managers rather of other people’s
money than of their own, it cannot well be expected. that they should watch over it with the same anxious
vigilance with which the partners in a private copartnery frequently watch over their own.... Negligence and

profusion, therefore, must always prevail, more or less, in the management of the affairs of such a company.

Although the modern champion of this corporate efficiency aspect of agency cost is Michael Cole
Jensen of the Harvard Business School, the essence of this concept was highlighted as early as in 1776. when
Adam Smith wrote ‘An Inquiry into the Nature and Causes of the Wealth of Nations . However, it is analyzed
that in case of the LLP the role of directors is done away rather the concept of designated partners is introduced

thereby, which provides the reins of the management of the LLP to the partners.

India being a member of the extended global economic village has not remained untouched with the
meltdown and economic recession. While 0-20 summit has been held to evolve policies for walking out of
shadow of economic recession, Indian Inc. apprehends further slowdown and losses in the running of the
industries. There is a concern that in the upcoming times, there would be a reporting of various industries being
on the verge of insolvency or turning insolvent and a timely action is to be taken to avoid loss of production,
loss to Government revenue and employment as also the locking up of invertible funds of banks and financial

institutions.!

1 [2009] 90 CLA (Mag.) 10.
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In the present day context, it is analyzed that while the losses in the industry are escalating and the

government is taking steps to counter the economic downturn, the LLP legislation will play a pivotal role to
improve the business environment and Indian economy as such. The various avenues of opting for the LLP and

its impact on business environment are discussed at length in this Chapter.
6.2 The Limited Liability Partnership: A Risk Management Tool

The Limited liability encourages greater boldness and risk-taking among the business community, so
that new avenues to increasing commerce are explored. In the globalised economy, the need to enhance the
competitiveness of business and to build, or nurture, a culture of enterprise and entrepreneurship is duly

recognized and the LLP is an innovation in that direction only.?

The statutes relating to limited liability have probably done more than any legislation of the last fifty
years to further the commercial prosperity of the country. They have, to the advantages as well of the investors
as of the public, allowed and encouraged aggregation of small sums into large capitals which have been

employed in undertaking of great public utility largely increasing the wealth of the country.®

In many instances, a LLP will owe its selection as a business vehicle to a process — albeit perhaps an
unconscious one — of risk management. In other words, the whole process of creating a LLP is to minimize
personal exposure to the present and future risks of the business to be operated by the LLP. Logic dictates
therefore that the advantages conferred by the LLP’s existence need to be maximized.* To look at it in another
way, the business needs to be run in such a way that the exceptions which bring back into play the possibility of

personal liability need to be minimized.®

States, particularly with a democratic setup, tend to react to the aspirations of the people. These
aspirations can be as much commercial or economic, as they can be political. States have from time to time,
provided regulatory legitimacy to several forms of business organization that the subjects think would better
secure their commercial aspirations. The spectrum of State responsiveness varies from a mere “recognition” of

newer manners of conducting business activities to “creation” of newer business forms.® “India, that is Bharat,

2Janet Dine & Marios Koutsias, Company Law, 2 (2007).

3Buckley J, aptly described the advantages of limited liability in Re London and Globe Finance Corporation, [190311 Ch 728 at 731.
Though it was said in relation to incorporating a company but it is equally applicable to limited liability partnerships as well.

“Simon Young, Limited Liability Partnership Handbook, 259(2007).

% ibdi

®Hickson & Turner, “Corporation or Limited Liability Company”. Encyclopedia of World Trade since 1450. (2006). <www.qub. ac.
ukimgt/ejlrg/Corporar ion .pd Accessed on February 24, 2009.
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which shall be the Union of States’ has rich set of choices for determining the future growth path in a globalised

competitive environment. It is observed that economic concerns extends to the business environment also and in
the modem business environment, scale of operation has greatly increased because of technological
development, entrepreneurial expertise and above all the need of the hour. A business form now available
world-wide, i.e. the LLP, introduced in India with effect from April 1, 2009 by virtue of the LLP Act; combines
the ease of running a business like that of Partnership and separate legal entity status and limited liability aspect

like that of a Company.
6.3 The Limited Liability Partnership: Advancing Corporate Governance

The phrase corporate governance emerged probably somewhere in 1975 in corporate law.® Today,
corporate governance is no longer a mere phrase but has developed into aconcept that is part of corporate law.
This is reflected in the titles of articles, books, corporate governance codes and guidelines, reports and all sorts
of other documents. As a concept, corporate governance is largely part of that branch of the law that can be
called company law. Company law is part of a much larger realm of the law that can be called economic law.
The purpose of economic law is the regulation of economic activities. Economic law encompasses subjects like
antitrust law, financial law, intellectual property law, company law, labour law, the law of European
Community and of the World Trade Organization (WTO). Economic activities may be undertaken by all sorts
of legal entities, ranging from the simple sole proprietorship to the listed corporation. The purpose of company
law is to regulate these legal entities. The connection between the economy and company law was already
recognized in a report on corporate governance published in the UK in 1992, the Cadbury Report® that states,
“Country’s economy depends on the drive and efficiency of its companies”. Because company law is concerned
with the regulation of legal entities, it is to a large extent more of a procedural and organizational nature than
containing the rules of substance. As concerns the phrase company law, it should be noted that the scope of
company law is wider than just companies. Some of the legal forms addressed by company law are the sole

proprietorship, partnerships and the company or corporation.® Now the LLPs too joins the legal business forms.

"Avrticle 1, The Constitution of India, 1950.

®B. Garrait, “Thin on Top: Why Corporate Governance Matters and how to Measure and Improve Board Performance”. Nicholas
Brealey Publishing, London, (2003); A.F.M. Dorresteijn & C. de Groot, “Corporate Governance Codes: Origin and Perspectives, in
European Company Law in AcceleraiedProgress”. S.M. Bartman (ed.), Kiuwer Law international. 3 1-57 (2006). (Also, published in
European Company Law, 43-56 (2004).

The Financial Aspects of Corporate Governance’, drawn up by the Committee on the Financial Aspects of Corporate Governance
(December 1992. by the name of the committee’s chairperson this Report is also called the Cadbury Report).

OCornelis de Groot. Corporate Governance as a Limited Legal Concept. 5 (2009).
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6.4 The Limited Liability Partnership: Imbibed Financial Disclosures and Critical Factors Affecting

Business Environment

Chapter VII of the LLP Act exclusively deals with ‘Financial Disclosures’. These imbibed provisions

are discussed hereunder along with the main critical factors which affect the business environment:*!
6.5 Check on Unscrupulous Limited Liability Partnerships

Inspectors, as appointed by the Central Government, investigate the affairs of the LLPs.'?> More so, to
protect and preserve the interests of the various stakeholders the CentralGovernment thwarts fly-by-night’
promoters and also the LLPs which vanishes after coming into existence. The various bottlenecks provided by
the Central Government under the LLP Act include making the incorporation of the LLPs mandatory with the
provision of DIN (formerly DPIN) to be obtained by every designated partner. Besides, MCA-2 1 e-Governance
process ensures tracking of any unscrupulous promoter/partner of the LLP, the details of partners including any
changes, if any made therein are to be filed with the Registrar. The tiling of annual documents (the statement of
account and solvency and the annual return) with the Registrar is also made mandatory. Such documents will
also be open for public inspection; Compulsory audit of all LLPs (except small LLPs which may be exempted
by way of notification by Central Govt.); and last but not the least the provision of scrutiny by the Registrar of
the documents filed besides the power to call for any other relevant information from the LLP or its

partners/officials and also for summoning of the LLPs’ partners/officials in certain cases.'®
6.6 Limited Liability Partnership: Conversion Avenue

The fact that limited liability has all too often enabled many to enrich themselves at the expenses of
those who have given credit to the companies they control is the price the business world has to pay for the

potentiality for growth and convenience which goes with limited liability.**

The LLP which shares the limited liability of company with fiat internal hierarchy of partnership
provides the unique enabling feature of converting the existing business organizations into the LLPs under

Chapter X of the LLP Act. Under these provisions a partnership firm (constituted under the under Indian

11Secions 34 to 41, The LLP Act, 2008.

12The manner and procedure for conduct of investigation is specified under Chapter 1X of the LLP Act, 2008 and Chapter 1X of the
LLP Rules, 2009. It has been dealt at length in Chapter 1V of this research work.

B<http:i/www.corporatesavvy.int20 1 3109/IIp-limited-liability-partnership-details.html> Accessed on May24. 2013.

1413 Lawton U said in Rolled Steel Products (Holdings) Lid v. British Steel Corporation, [I 984j BCLC 467,CA, [1985]3 All ER 52:
[1985]2 WLR 908.
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Partnership Act, 1932); a privatecompany®® and unlisted public company® promulgated under the Companies

Act, 1956 can be converted into the LLPs.

The term convert’ is defined as:!’a transfer of the property, assets, interests, rights, privileges, liabilities,
obligations and the undertaking of the firm/private limited company/unlisted public company to the limited

liability partnership.

Meaning thereby, upon conversion, all the assets and liabilities of the predecessor firm or company will
get transferred to and vested in the LLP and the act of conversion will lead to the dissolution of the predecessor
partnership firm/private limited company/unlisted public company. For any conversion to take place, the LLP
must be at that time, the mirror image of the partnership firm/private limited company/unlisted public company
sought to be converted. To be more explicit, all the partners of the partnership firm or shareholders of the
private limited company/unlisted public company, as the case may be, should take over as the partners of the
LLP at the time of conversion.’® However, a sole proprietorship, a society or a trust cannot avail this
opportunity of conversion under the provisions of the LLP Act. The procedure of conversion is enshrined under

Section 58 and Schedule 1110 Schedule 1V of the Act.

Progress . . . is not and cannot be continuous. The next important step forward is often initially costly, and
cannot be undertaken until a certain quantum of prospective advantages is accumulated.

15Section 56, The LLP Act, 2008; Conversion from private company into limited liability partnership—A private company may
convert into a limited liability partnership in accordance with the provisions of this Chapter and the Third Schedule.

16Section 57, The LLP Act, 2008; Conversion from unlisted public company into limited liability partnership An unlisted public
company may convert into a limited liability partnership in accordance with the provisions of this Chapter and the Fourth Schedule.

1"The Second, the Third and the Fourth Schedule(s), The LLP Act, 2008.
8Gerry Murphy, “LLP Conversion: What we know now”. <hup. www. deloine. corn’ dwuri,cle’ 0. 1002,¢id%253D57636.00.htrn!>
Accessed on October 16, 2010.
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