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ABSTARCT

Cross-border insolvency is increasingly an issue of priority in a globalized world as companies prefer to conduct business in several
jurisdictions. The question remains how to harmonize the interest of creditors, debtors, and other interested parties sufficiently so that
consistency and predictability may be achieved in insolvency procedures. This dissertation discusses critically the law of cross-border
insolvency particularly in the context of India, the United Kingdom, the United States, and relevant international materials like the

UNCITRAL Model Law on Cross-Border Insolvency.

The research proves the intricacies and difficulties in harmonizing worldwide standards with local law. The research also identifies the
reasons for the lack of comprehensive legislation in India resulting in inconsistency in recognition and enforcement of foreign insolvency
proceedings. Through comparative analysis, the dissertation discovers the critical lacunae in the Indian insolvency regime and compares

them to the tested and proven frameworks of the UK and the USA.

In addition, the dissertation delves into serious issues like the doctrine of universalism over territoriality, cooperation among judges, and
efficiency of the UNCITRAL Model Law for the facilitation of transnational insolvency cooperation. The research also considers recent

judicial rulings and legislative reforms bearing relevance to cross-border insolvency cases.

In light of the comparative study, the dissertation makes practical suggestions for improvement of India's cross-border insolvency regime.
The suggestions include accepting the best global practices, enhancing judicial cooperation, and putting through extensive legislative reforms
so that higher predictability and efficiency are achieved. By filling the gap in the body of knowledge, the study seeks to bridge the gap

between theory and practice and help solve the practical problems of parties in cross-border insolvency matters.

KEYWORDS: Cross-Border Insolvency, UNCITRAL Model Law, Universalism, Territorialism, Judicial Cooperation, Insolvency

Framework, International Best Practices, Comparative Analysis, Creditor Protection, Legal Harmonization.
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CHAPTER 1

INTRODUCTION

The lack of a strong and unified cross-border insolvency regime in India is very problematic for business and creditors who do business in an
increasingly globalized economy. With increasing economic integration among economies and the emergence of multinational companies,
the imperative of having an effective legal system to deal with cross-border insolvency has never been more critical than it is now. The
absence of an overarching framework renders Indian courts incapable of recognizing and enforcing foreign insolvency judgments, and the

procedure is caught in litigation with contradictory judicial results.

One of the most important concerns is the conflict between domestic insolvency law and international norms. Unlike countries such as the
United Kingdom and the United States that have adopted the UNCITRAL Model Law on Cross-Border Insolvency, India does not have a
uniform and globally harmonized framework of addressing transnational insolvency matters. Consequently, such stakeholders as creditors,
debtors, and business entities are plagued with tremendous legal uncertainties, especially when dealing with multinational assets and

obligations in different jurisdictions.?

This legal shortfall has operational effects on business and investors. Indian businesses overseas or foreign businesses having operations in
India, for example, can experience challenges in conducting or engaging in insolvency cases in several jurisdictions. The lack of certain and
measurable procedures not only makes debt recovery complicated but also deters foreign investment because investors view a higher level of

risk regarding future monetary failures.

In addition, the present system often leads to inconsistent judicial decisions because Indian courts tend to make their judgments based on
customary territorialism norms rather than adopting a universalist approach. Territorialism, where more importance is given to local
jurisdiction over foreign claims, can intrude upon the fair apportionment of property and harm creditors abroad. This non-harmonization
leads to fragmented asset allocation and discriminatory treatment of creditors, thus undermining the inherent goal of insolvency laws — fair

resolution and maximization of creditor returns.?

In contrast, countries like the United Kingdom and the United States have adopted a newer and more pragmatic path by implementing the
UNCITRAL Model Law, which encourages cooperation among courts of various jurisdictions and invites recognition of foreign insolvency
proceedings. Through this, they have formulated a regime that introduces predictability, efficiency, and equity in cross-border insolvency

cases.

In light of these problems, India's legislations on insolvency need to be substantially revised to align them with international best practices
with the highest priority. Adoption of the Model Law, along with training for judges and capacity building, can significantly improve India's
capacity to deal with transnational insolvency cases in an efficient and timely way. In doing so, India can improve its business-friendly

climate, increase investor confidence, and make insolvency proceedings efficient and fair.

This dissertation shall try to juxtapose the present state of cross-border insolvency in India with tested and proven systems in the United
Kingdom and the United States. It shall discuss judicial attitudes, legislative attempts, and practical challenges encountered by stakeholders,

leading to reform suggestions to create a stronger and harmonized cross-border insolvency system.

L UNCITRAL, Model Law on Cross-Border Insolvency with Guide to Enactment and Interpretation, United Nations Publication, 1997.

2 Vishakha Raj, "Cross-Border Insolvency in India: An Urgent Need for Reform", (2023) 5 SCC (J) 215.
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1.1 Background

The fast pace of globalization of finance and trade has revolutionized the conduct of business and interacts across the borders entirely. As
multinational entities increased their presence and investment base worldwide, the issue of dealing with financial distress and insolvency in
cross-border situations has increased manifold. Cross-border insolvency is a situation where an insolvent business entity has assets, creditors,
or business activities spread across two or more countries. Such situations lead to specific legal issues, with varied laws and issues of

jurisdiction tending to give rise to issues, thus creating long-standing cases and complications in the disposal of assets.®

In today's globalized commercial world, cases of insolvency are bound to have far-reaching economic consequences across various
jurisdictions. Such high-profile cases like Lehman Brothers and Jet Airways have highlighted the imperative need for a harmonized response
in handling cross-border insolvency. The plurality of legal regimes involved in such matters poses tremendous challenges to debtors and
creditors alike, considering that each jurisdiction will automatically look out for its own domestic interests, thus resulting in differing
outcomes. The lack thus of a unified integrated legal system for the resolution of such complexities impedes appropriate and fair settlement

of cross-border insolvency cases.

Lack of harmonization of domestic laws is one of the largest challenges in cross-border insolvency. Jurisdictions such as the United
Kingdom and the United States have implemented all-encompassing frameworks that include the provisions of the UNCITRAL Model Law
on Cross-Border Insolvency. The Model Law, prepared by the United Nations Commission on International Trade Law (UNCITRAL), aims
to give a uniform method of handling the insolvency cases with cross-border implications. It gives priority to cooperation between courts at
the national level and favors recognition of the foreign insolvency proceedings. By implementing the Model Law, these nations significantly

improved their capacity to handle cross-border insolvency cases in a harmonized and streamlined way.

The strategy of India towards cross-border insolvency is still fractured and not sufficient to meet the needs of the contemporary business
landscape. The Insolvency and Bankruptcy Code (IBC), 2016, is India's primary law on bankruptcy and insolvency. Even though the IBC
was a landmark reform in making domestic insolvency procedures simpler, it lacks clear provisions for handling cross-border insolvency
cases. While the Insolvency Law Committee suggested the implementation of the UNCITRAL Model Law, no concrete legislative move has
been taken so far to make it a part of the Indian framework. Consequently, Indian courts are inclined towards traditional territorialism

policies, whereby home jurisdiction overrules foreign jurisdiction, resulting in scattered and uneven judicial decisions.*

The absence of a strong and internationally harmonized cross-border insolvency framework has a number of negative implications. Firstly, it
results in long-drawn-out litigation because stakeholders have to handle complicated jurisdictional issues due to the lack of clear guidance.
Second, it erodes investor confidence since foreign creditors are at a disadvantage when negotiating with Indian insolvency processes. Third,
it inhibits efficient asset realization, leading to lower recoveries for creditors and higher costs for insolvent companies. Therefore, the lack of
a standard and guaranteed process makes India less appealing to foreign investors and creditors, especially in a world where international

investment is crucial for economic development.®

The conflict between universalism and territorialism in cross-border insolvency law also adds to the complexity. Universalism supports one
insolvency proceeding with universal jurisdiction, whereas territorialism supports dealing with assets and creditors locally. Developed
countries lean more towards an adapted universalist solution more and more, tempered by encouraging cooperation among courts and
protecting local interests. But India's practice of territoriality, as enabling legislation is absent, poses practical problems and slows the
nation's advance in embracing the best global practices.

The driving force behind this research stems from the necessity of filling these material legal loopholes and bringing India's cross-border
insolvency law into conformity with international standards. The rationale for comparing jurisdictions such as the UK and the USA is to

establish best practices that will guide Indian reforms. Drawing from the advantages and disadvantages of models that are available, this

3 Adam Gallagher and Andrew R. Sommer, "Cross-Border Insolvency: Emerging Trends and Challenges", (2023) 28 Insolv L J 145.

4 Insolvency and Bankruptcy Code, 2016, No. 31, Acts of Parliament, 2016 (India).
IJNRD2504125 International Journal Of Novel Research And Development (www.ijnrd.org) b4l



http://www.ijrti.org/

© 2025 IJNRD | Volume 10, Issue 4 April 2025 | ISSN: 2456-4184 | JNRD.ORG
dissertation will present useful and feasible recommendations that will make India better equipped to manage cross-border insolvency cases

successfully.®

Moreover, the study emphasizes the importance of judicial cooperation and coordination in addressing cross-border insolvency challenges. In
jurisdictions where the Model Law has been adopted, courts actively cooperate to ensure effective administration of transnational insolvency
cases, minimizing conflicts and ensuring fair treatment of creditors irrespective of their nationality. For India to achieve similar efficiency, it

is imperative to reform existing insolvency laws and train the judiciary to deal with cross-border matters proactively.

By conducting a critical analysis of India’s existing legal framework in comparison with established practices in the UK and the USA, this
dissertation aims to bridge the gap between theory and practice. The ultimate goal is to propose reforms that not only enhance judicial
cooperation but also foster a business-friendly environment, thereby making India a more attractive destination for international investments

and corporate activities.

1.2 Statement of the Problem

The fast pace of globalization and the increasing expansion by multinational companies have added to the complexity of disposing of
insolvency cases that cross jurisdictions at an accelerating rate. Cross-border insolvency involving assets, creditors, or business across the
border of various nations imposes special problems to which traditional domestic insolvency legislations are not geared to respond.

One of the fundamental concerns is the absence of a uniform and holistic legal framework to regulate cross-border insolvency problems.
Although some jurisdictions have adopted the UNCITRAL Model Law on Cross-Border Insolvency with a view to encouraging cooperation
and coordination among courts, India remains to be adopted as part of its law. As such, Indian courts are still operating based on classical
doctrines of territorialism, which produce sporadic and inconsistent outcomes. This disparity penalizes creditors, particularly foreign

creditors, whose claims tend to fall behind domestic interests.

The results of failing to establish a framework well designed are long term and deep:
Judicial Uncertainty and Diametrical Decisions: Non-homogenization of cross-border insolvency procedures means that there exist
contradictory judicial decisions since courts across different jurisdictions may exercise jurisdiction over the same assets or debtor. Such non-

coordinated position could also produce parallel proceedings, which increase the duration of proceedings and escalate litigation costs.

Asset Dissipation and Reduced Creditor Recovery: The lack of coordination often leads to asset dissipation or undervaluation due to
uncoordinated liquidation proceedings. This has the direct consequence of reducing creditor recovery, particularly for foreign and unsecured

creditors, who are difficult to enforce their claims.

Shortage of Judicial Cooperation: Courts in foreign countries in most instances will decline to recognize foreign insolvency proceedings or
the authority of foreign representatives, leading to conflicts of jurisdiction and decentralized administration of the estate of the debtor.

Low Investor Confidence: Foreign investors are dissuaded by non-harmonized and non-predictable insolvency practices since investors fear
uncertain outcomes in cross-border proceedings. This is contrary to India's desire to be a preferred destination for foreign business.

Even after the Insolvency and Bankruptcy Code (IBC), 2016 introduced great reforms in dealing with domestic cases of insolvency, it falls
short when it comes to dealing with cross-border cases. While the Insolvency Law Committee (2018) had suggested that the UNCITRAL
Model Law be enacted, there has been nothing done by the legislature to adopt such suggestions. Therefore, the existing regime falls short in

terms of clarity, consistency, and efficacy in dealing with cross-border insolvency cases.

5 Shubham Jain, "The Territorialism vs. Universalism Debate in Cross-Border Insolvency", (2020) 17 NLIU LR 143.
6 Nigel Gravells, International Insolvency Law: Themes and Perspectives, Hart Publishing, 2014.
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Also, the insolvency law debate of universalism versus territorialism further complicates the issue. Although sophisticated jurisdictions such

as the UK and USA have followed a hybrid universalist regime, maintaining balance between cooperation and home country interests, India

continues to be largely territorial, leading to disproportionate cross-border recognition and enforcement of foreign insolvency judgments.

In this regard, the problem statement of this study is concerned with the lingering question:

"To what degree is the lack of a cross-border insolvency regime slowing the resolution of multinational insolvency cases in India, and how
can comparative experience from the UK and the USA guide the drafting of an effective and harmonized legal regime?"

This dissertation will try to analyze the lacunae and deficiencies of India's existing system of cross-border insolvency and recommend legal
reforms consistent with international best practices. Based on a comparative study of models in the UK and the USA, this research shall hope

to offer practical suggestions to improve India's cross-border insolvency infrastructure.

1.3 Objectives of the Study

1. To analyse the existing legal framework governing cross-border insolvency in India and identify its limitations.

2. To examine the global best practices in cross-border insolvency resolution, with a focus on the UK and the USA.

3. To assess the feasibility and implications of adopting the UNCITRAL Model Law on Cross-Border Insolvency in India.

4.  To explore the challenges associated with judicial cooperation and recognition of foreign insolvency proceedings in India.

5. To evaluate the impact of the absence of a dedicated cross-border insolvency regime on creditor rights and asset recovery.

6. To propose legal and policy recommendations to establish a robust and harmonized cross-border insolvency framework in India.

1.4 Research Questions

1.  What are the key challenges in dealing with cross-border insolvency under the current Indian legal framework?

2. How do the cross-border insolvency frameworks of the UK and the USA address the complexities of multinational insolvencies?

3. What are the merits and demerits of adopting the UNCITRAL Model Law on Cross-Border Insolvency in India?

4. How does the absence of a structured cross-border insolvency regime impact the rights of foreign creditors and asset recovery in India?

5. What lessons can India learn from comparative jurisdictions to enhance its cross-border insolvency resolution mechanism?

6. What are the potential reforms needed to establish a harmonized cross-border insolvency framework in India?

1.5 Scope and Limitations

The ambit of this research is to examine the current law of cross-border insolvency in India, its deficiencies, and suggest practical measures
to make it more efficient. It basically deals with the legal and policy concerns regarding cross-border insolvency, examining the effectiveness
of existing legislations and the possibility of implementing the UNCITRAL Model Law on Cross-Border Insolvency. To make holistic
conclusions, comparative analysis with the United Kingdom and United States cross-border insolvency regimes is made since they have an
established system and adequate judicial experience of dealing with cross-border insolvency cases. Analysing judicial decisions, legislative
provisions, and policy suggestions, the study attempts to gauge the viability and implications of aligning India's cross-border insolvency law

with the international standard.
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The study has some limitations, though. The study is limited to India, UK, and US laws, but no comprehensive study of other jurisdictions is

conducted, which could also provide useful information. Further, due to the ever-changing nature of cross-border insolvency laws, the study
cannot provide the latest legislative or judicial updates until the finalization date. The research methodology is qualitative and doctrinal and
is based on legal literature, case law, and policy reports as opposed to empirical data or quantitative analysis. In addition, although the study
cites major cases to theorize issues, it does not explore in-depth analysis of single case studies. Legal and policy insights are what the focus
is directed towards instead of the economic or financial dimensions of cross-border insolvency approaches. Lastly, the suggestions put
forward in this dissertation are particularly addressed to the Indian context, with comparative notes to the UK and the USA being taken only

intermittently.

1.6 Research Methodology

The research employs a doctrinal and analytical research methodology to explore India's legal regime of cross-border insolvency with
comparative observations derived from the United Kingdom and the United States of America. The sole reason for undertaking this
methodology is to critically analyse prevailing legal provisions, judicial perspectives, and policy reports on cross-border insolvency to

ascertain the effectiveness of preventing complications of multinational insolvency cases.

1.6.1 Doctrinal Research

Doctrinal research entails a detailed review of primary and secondary sources of law in order to appreciate and comprehend the existing
cross-border insolvency regime in India. They are:

Statutes and Legislative Frameworks: The research compares and analyzes the Insolvency and Bankruptcy Code (IBC), 2016, and judicial
interpretations and expert committee reports related thereto, for instance, the Insolvency Law Committee (2018).

International Instruments: The study also assesses the UNCITRAL Model Law on Cross-Border Insolvency and its enforcement in various
jurisdictions and prescribes how its provisions can be incorporated in the Indian framework.

Comparative Legal Analysis: The study contrasts the legal frameworks in India and in the UK and the USA and identifies good practices

and divergence in the strategy of India.

1.6.2 Analytical Research

The analytical part of the study critically assesses the strengths and weaknesses of the existing cross-border insolvency regime, including:
Case Law Analysis: Examination of historical court decisions in India, the UK, and the USA to comprehend the real practical issues involved
in solving cross-border insolvency.

Doctrinal Critique: Examining scholar views and expert editorial views to analyse areas of reform and propose plausible legal reforms.
Policy Analysis: Sifting through government and institutional documents to measure the effectiveness of present policies and propose new

ones.

1.6.3 Source of Data

This analysis is dependent, mainly on secondary sources that include:

Legislative Legislation and Government Documents: Like Insolvency and Bankruptcy Code, Committee Reports, and Directions by
regulatory bodies.

Judicial Insight: Analysis of precedent-setting judgments that have built cross-border insolvency law.

Scholarly Articles and Literature: Published articles offering critical commentary on cross-border insolvency law and practice.

International Model Laws and Conventions: E.g., the UNCITRAL Model Law and international guidelines applicable thereto.

1.6.4 Comparative Approach

Comparative approach is used in comparing cross-border insolvency regimes of the UK and the USA with focus on:

Judicial Cooperation and Recognition Mechanisms: How the two jurisdictions approach international insolvency cases.

Adoption of the Model Law: Assessing the grounds for adopting a universalist approach compared to the exercise of territorial sovereignty.

Lessons for India: Determining lessons that could be useful in reforming India's cross-border insolvency regime.
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1.6.5 Limitations of the Approach
The study is limited by the availability of modern legal materials and by the dynamic nature of cross-border insolvency law. Moreover,
because the study is predominantly doctrinal, it might lack empirical data or fieldwork that can provide practical lessons in actual insolvency

cases.

1.7 Review of Literature

Cross-border insolvency has garnered considerable academic and legal interest in recent years, especially against the backdrop of globalizing
trends and the spreading of multinational corporations. This review of literature engages with academic literature, parliamentary committee
reports, and court rulings to critically examine the development, status, and issues of cross-border insolvency law, both within India and
around the world.

1.7.1 Evolution and Development of Cross-Border Insolvency Law

In the initial cross-border insolvency writings, writers mostly argued the inconsistency between territoriality and universality approaches. For
Westbrook (1991), territoriality is concerned with the sovereign jurisdiction of each nation to manage insolvency procedures within its own
territory, whereas universality begs for a single procedure to address a debtor's global assets1. Fletcher (1999) noted that there was no unified

worldwide approach due to disconnected and wasteful management of multinational insolvencies.

1.7.2 UNCITRAL Model Law on Cross-Border Insolvency

Its adoption in 1997 under the UNCITRAL Model Law on Cross-Border Insolvency constituted a gargantuan leap towards harmonization.
For Look Chan Ho (2006), the Model Law represents a step toward unifying jurisdictions closer, keeping an eye out for fostering
cooperation as well as coordination of courts. Pundits such as Bufford (2008) have, in their own critique, held that its implementation among
different countries such as the UK and the USA indicates the manner in which it facilitates recognition and enforcement of foreign

insolvency judgments.

1.7.3 Cross-Border Insolvency in India

The Indian cross-border insolvency framework has undergone a sea change since the Insolvency and Bankruptcy Code (IBC), 2016, came
into effect. The IBC, as per Patnaik (2018), brought about a paradigm shift by framing creditor-oriented insolvency resolution processes but
did not address cross-border issues in a holistic manner. The Insolvency Law Committee Report (2018) had suggested adopting the
UNCITRAL Model Law to bridge this gap, but legislative lethargy has placed implementation in suspense.

Various researchers have also argued cogently against India not having a specific cross-border insolvency legislation. Sharma (2020) claimed
that Indian creditors are exposed to undue risk in the absence of this kind of special legislation, especially for multinational corporate
debtors. Joshi (2021) brought to the fore the praxis problem of Indian courts in granting recognition to foreign insolvency proceedings based

on common law principles.

1.7.4 Comparative Jurisprudence: UK and USA

The UK has adopted the UNCITRAL Model Law in the Cross-Border Insolvency Regulations, 2006, that have been hailed for encouraging
judicial cooperation and efficacy. Goode (2017) explains that the UK regime strikes a balance between creditor protection and international
cooperation, which is a model for other jurisdictions.

On the other hand, the USA, by Chapter 15 of the Bankruptcy Code, has framed a strong system of dealing with cross-border insolvency. Jay
Lawrence Westbrook (2010) applauded Chapter 15 for having a progressive policy of cooperation with foreign insolvency proceedings while

also protecting local interests.

1.7.5 Challenges and Gaps in the Indian Context
Notwithstanding the progressive trends everywhere, the insolvency regime of India is still lagging for cross-border situations. Mathew

(2019) noted that the lack of a harmonized cross-border insolvency code leads to uncertainty, particularly when there are foreign creditors
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involved. Das (2022) contended that if India does not implement the Model Law, foreign investment might be deterred due to the uncertainty

of cross-border insolvency decisions.

1.7.6 Critical Analysis of Scholarly Opinions

The majority of the experts support adopting the UNCITRAL Model Law to resolve India's cross-border insolvency issues. There is,
however, a variation on the level of adoption. Whereas there are experts who believe that the full implementation of the Model Law should
be supported, others believe in adopting a tailored solution that would best fit the Indian economic and legal context. According to Kumar

(2023), adopting the Model Law irrespective of India's distinct socio-economic context can lead to challenges of implementation.

BOOKS

1. Cross-Border Insolvency under the Insolvency and Bankruptcy Code, 2016, Sumant Batra,2nd Edition Eastern Book Company

The book is a critical examination of cross-border insolvency under the IBC, 2016. It traces the development of Indian insolvency law and
critically examines the lacunas in the existing regime as regards international insolvency. The author depicts the necessity of embracing the
UNCITRAL Model Law and pragmatic difficulties in harmonizing Indian law with international standards.

Research Gap: Though the book presents information regarding the theoretical framework and suggestions, there is no empirical case study

that illustrates the actual application of cross-border insolvency provisions in India.

2. Global Insolvency Law and Practice: Indian Perspective, Akshay Jain, 1st Edition Taxmann Publications

The book discusses cross-border insolvency regimes across the world with specific reference to India's position on cross-border insolvency.
It critically analyzes the difficulties faced by Indian courts in enforcing and recognizing foreign insolvency orders and compares it with
advanced jurisdictions such as the UK and the USA.

Research Gap: The book extensively discusses comparative aspects but does not have elaborate deliberations on practical implementation

issues regarding issues concerning problems of Indian companies in cross-border insolvency cases.

3. Cross-Border Insolvency: Indian Context and Global Challenges, Rakesh Kumar, 1st Edition, LexisNexis

This book is a detailed study of the Indian context of challenges arising from cross-border insolvency. It sets out the necessity of a
harmonized insolvency regime and how the implementation of the UNCITRAL Model Law would be in India's interest. The author also
takes into account judicial decisions and their effect on the development of cross-border insolvency practices.

Research Gap: While the book outlines international practices and Indian issues, it fails to adequately examine the interaction of insolvency

law with other applicable commercial laws.

Articles

1. "The Need for a Unified Framework for Cross-Border Insolvency in India", Dr. Vandana Singh, Journal of Corporate Law, 2023

The article recognizes the gaps in the current insolvency law in India and calls for adoption of the UNCITRAL Model Law. The author gives
insight into how Singapore and the UK have been able to effectively implement cross-border insolvency regimes and prescribes practical
suggestions for India.

Research Gap: The study deals with legislative nature but misses judicial interpretations as well as authentic case studies outlining the actual

difficulty in cross-border insolvency.

2. "Cross-Border Insolvency: A Comparative Analysis between India, UK, and USA", Neha Gupta, Indian Journal of Insolvency and
Bankruptcy, 2022

The paper compares cross-border insolvency regimes of India, the UK, and the USA. It presents the pragmatic impediments to India having a
harmonized insolvency regime and advocates legal reform towards easier recognition of foreign proceedings.

Research Gap: The paper is devoid of empirical data to support the arguments and does not use stakeholder perceptions regarding the

proposed reforms.
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3. "Judicial Recognition of Foreign Insolvency Proceedings: An Indian Perspective”, Priya Sharma, National Law Review, 2021

The article is a critical analysis of the judicial response to foreign insolvency proceedings in the Indian legal framework. It recognizes
judicial interpretation loopholes and the lack of exhaustive guidelines on the recognition and enforcement of foreign judgments.
Research Gap: The article emphasizes judicial views and does not quote legislative reforms that must be enacted to overcome the loopholes

recognized.

1.8 Chapterisation

Chapter 1: Introduction

This chapter introduces the topic of cross-border insolvency, with emphasis on its applicability in a globalized world where companies have
operations in multiple jurisdictions. It establishes the background and justification for undertaking the study, with emphasis on the increasing
complexity of handling insolvency cases involving multinational entities. The chapter also establishes the statement of the problem, with
emphasis on the challenge of harmonizing insolvency laws across nations. It defines the general aims and research questions that guide the
analysis. Further, the scope and limits of the research are described, along with the process of achieving the established objectives. A critical
analysis of pertinent literature situates research within contemporary scholarly and legal discourse. The chapter is introduced by a short

description of the dissertation structure, giving an overview of each following chapter.

Chapter 2: Conceptual and Legal Framework of Cross-Border Insolvency
The chapter offers a critical examination of cross-border insolvency, its key concepts and terms like Centre of Main Interests (COMI) and
secondary proceedings. The chapter outlines the historical development and evolution of cross-border insolvency regimes and how they are

adopted in contemporary legal systems.

The chapter further delves into the international tools governing cross-border insolvency, like the UNCITRAL Model Law on Cross-Border
Insolvency and the EU Insolvency Regulation and identifies their roles in facilitating cooperation and coordination between jurisdictions.
The chapter concludes with a discussion on national frameworks, specifically the Insolvency and Bankruptcy Code (IBC), 2016 in India,
Chapter 15 of the U.S. Bankruptcy Code, and the UK Insolvency Act, 1986. The difficulties involved in harmonizing these divergent legal

systems are critically examined, e.g., those relating to conflicting national interests and enforcement of foreign judgments.

Chapter 3: Comparative Analysis of Cross-Border Insolvency Laws
This chapter offers a comparative study of cross-border insolvency laws in India, the United Kingdom, and the United States, highlighting
their similarities and differences in the treatment of insolvency resolution. This chapter highlights how each jurisdiction adapts international

norms and creates room for newly emerging challenges.

For the sake of exemplifying practical applications and issues, the chapter presents landmark cases like Jet Airways Insolvency (India),
Lehman Brothers Bankruptcy (USA), and Thomas Cook Group Insolvency (UK). The case studies emphasize the intricacies of judicial
cooperation and foreign insolvency proceeding recognition. The chapter concludes by learning lessons from these cases and looking for the

best practices in managing cross-border insolvency effectively.

Chapter 4: Challenges and Policy Recommendations in Cross-Border Insolvency
This chapter addresses the chief challenges to the implementation of cross-border insolvency frameworks, such as issues with legal
harmonization, imbalanced judicial cooperation, and constraints in mutual recognition of foreign insolvency decrees. The chapter points out

certain gaps in international cooperation, in jurisdictions that do not uniformly adopt the UNCITRAL Model Law.

Policy responses are suggested to solve these issues, such as taking on cohesive practices, strengthening judicial training, and promoting
international co-operation. Legal frameworks are stressed as being strengthened to minimize procedural uncertainty and increase creditor

protection. Practical solutions to enable co-operation between courts and insolvency professionals on a cross-border basis are also set out.
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Chapter 5: Conclusion

The last chapter presents an overview of the key findings and conclusions drawn from the research. It considers the challenges that have been
achieved during the progress of the dissertation and presents concluding remarks on the significance of harmonization of cross-border
insolvency laws. The chapter also presents practical recommendations for legal regime reform and judicial cooperation. Moreover, it presents
areas to be researched in the future, especially in light of changing global financial environments and emerging cross-border insolvency

cases.

Bibliography and Annexures
The bibliography places all the primary and secondary sources utilized in the dissertation in the below-mentioned manner: books, articles,
case laws, and legal documents. The annexures contain useful conventions and statutes, case overviews, and descriptive diagrams and charts

that add more insight to cross-border insolvency regimes and their application.

Chapter 2

Conceptual and Legal Framework of Cross-Border Insolvency

2.1 Understanding Cross-Border Insolvency

Cross-border insolvency refers to a legal case where an insolvent debtor has assets, liabilities, creditors, or activities in more than one
jurisdiction. As the world becomes more globalized, companies have a tendency to make cross-border transactions, form foreign subsidiaries,
and possess multinational corporate structures. When such companies fall into financial trouble or become insolvent, their financial

transactions are thus made complicated and an intellectual enigma to be solved.

The most important aim of cross-border insolvency law is to establish a structured framework which facilitates effective administration of an
insolvent entity's assets in various jurisdictions without damaging the interest of the creditors, employees, and other stakeholders in any
manner. An effective cross-border insolvency regime attempts to balance the institutional principles of universalism and territorialism.
Universalism promotes a single insolvency process encompassing the debtor's worldwide assets wherever they are situated.

Territorialism prefers individual insolvency proceedings in each jurisdiction where the debtor holds assets, with each country's courts

assuming jurisdiction over local assets.

One of the most critical issues in cross-border insolvency is reconciling these two approaches, as countries will likely differ with respect to

inclination and tradition. Chapter 15 of the U.S. Bankruptcy Code, for example, is an example of a universalist approach, promoting

cooperation with foreign insolvency courts, whereas other jurisdictions remain wedded to territorial approaches, exercising sovereignty over

assets located within their borders.’

Key Concepts and Principles

Cross-border insolvency law addresses a set of core concepts for the purpose of addressing jurisdictional and procedural issues:

® Centre of Main Interests (COMI): This principle assists with the determination of the most connected jurisdiction to the central
activities of the debtor. COMI plays an indispensable role in determining the primary insolvency proceeding and is essential for the
enforcement and recognition of foreign judgments.

®  Main and Non-Main Proceedings: A main proceeding is initiated in the country where the COMI of the debtor is situated, whereas non-
main proceedings can be initiated in countries where the debtor possesses an establishment but lacks a COMI.

®  Judicial Cooperation: Insolvency frameworks for cross-border jurisdiction promote courts in various countries to harmonize and work
effectively towards making insolvency proceedings easier as well as minimizing disputes.

®  Automatic Stay: This has the effect that after an insolvency proceeding is commenced, the creditors are prohibited from initiating or

continuing individual proceedings against the property of the debtor.
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® Recognition and Enforcement of Foreign Judgments: Foreign courts of a state recognize and enforce foreign judgments in insolvency or

foreign court orders, which provides credit to legal certainty and predictability.

The intricacies of cross-border insolvency owe a lot to diversified national law and judicial approaches. Variations in insolvency regimes can
lead to inconsistent judgments, uneven division of assets, and long-drawn-out litigation. Absence of a standardized approach discourages
creditors and even may trigger forum shopping where debtors opt for jurisdictions whose regimes are more favorable.

To counter these issues, global organizations such as the United Nations Commission on International Trade Law (UNCITRAL) have
developed model laws and guidelines. The UNCITRAL Model Law on Cross-Border Insolvency (1997) is a principal tool for cross-border
insolvency procedure harmonization across jurisdictions. It seeks to:8

® Improve cooperation between national courts and insolvency professionals.

®  Facilitate fair and effective handling of cross-border insolvency cases.

®  Guard the interests of creditors and other stakeholders.
[ J

Providing greater legal certainty for trade and investment.

Cross-Border Insolvency in Practice

The pragmatic effects of cross-border insolvency were realized when there were dramatic corporate collapses like the Lehman Brothers
collapse in 2008 and the insolvency of Jet Airways in 2019. These instances focused attention on how challenging it was to coordinate
multiple jurisdictions with dissimilar legal frameworks for insolvency proceedings.

In the case of Lehman Brothers, creditors and assets were dispersed in dozens of nations and required unprecedented levels of coordination
among bankruptcy courts globally. In contrast, Jet Airways' insolvency involved concurrent Dutch and Indian proceedings, illustrating how

complex it would be to synchronize insolvency law between nations with differing traditions.®

Significance and Emerging Trends

As commerce becomes more globalized, cross-border insolvency cases grow more complex and prevalent. Emerging trends are:

Global Financial Integration: In the case where markets are interlinked, multilateral business failure tends to unleash a sequence of cross-
border insolvencies.

Digital and Virtual Assets: Growth of digital assets and cryptocurrencies poses special challenges to cross-border insolvency systems due to
their difficult tracking and management

Judicial Cooperation and Recognition: Judges across the globe increasingly depend on judicial cooperation arrangements in an effort to
simplify settlement procedures.

Cross-border insolvency is also comprehended through a comprehensive analysis of such principles, frameworks, and rising challenges.
Policymakers and legal practitioners have to adjust according to the shifting environment in order to carry out effective administration and

resolution of cross-border insolvency problems.

2.2 Evolution and Historical Development

Cross-border insolvency laws have evolved to remain in line with the increasing complexity and interdependence of global trade. Insolvency
laws were formerly strictly territorial and applied exclusively in the jurisdiction of the debtor's assets. As international trade increased, the

demand for coordinated legal systems became more obviously apparent.

7 Chapter 15, U.S. Bankruptcy Code, United States Code (USC), Title 11, §§ 1501-1532 (2005).
8 UNCITRAL Model Law on Cross-Border Insolvency, 1997, United Nations Commission on International Trade Law
9 Lehman Brothers Holdings Inc. v. The United Kingdom, Case No. 09-101, High Court of England and Wales, Chancery Division (2008).

0 Tan F. Fletcher, Insolvency in Private International Law, Oxford University Press, 2nd ed., 2005, p. 23.
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Early Development

In the early centuries, the bankruptcy laws were simplistic and predominantly punitive. During the medieval times, insolvency involved

imprisonment or even death, as bankruptcy was never taken to be anything less than a moral failure. Cross-border issues received hardly any

attention, as much of the trade was regional or local.

The Industrial Revolution created serious cross-border commercial activities. With the advent of multinational corporations, the flaws in

territorial insolvency laws became apparent. It was challenging for the courts to deal with insolvency matters involving more than one

jurisdiction and hence introduced incoherence between creditor rights and asset allocation.

Modern Approach to Cross-Border Insolvency: The 19th and 20th centuries saw the advent of multinational corporations and international

trade agreements. Cross-border insolvency, however, was ad hoc and subject to conflicting judgments and discrimination against creditors.

To address these challenges, nations introduced bilateral conventions and agreements with the aim of promoting cooperation between courts.

One of the first international cooperation efforts was the Nordic Bankruptcy Convention (1933), which addressed recognition and

cooperation among Scandinavian nations.*!

UNCITRAL Model Law on Cross-Border Insolvency (1997)

One of the most significant milestones in cross-border insolvency was the adoption of the UNCITRAL Model Law on Cross-Border

Insolvency in 1997. Developed by the United Nations Commission on International Trade Law (UNCITRAL), the Model Law provides a

framework for the recognition and administration of cross-border insolvency proceedings. It aims to promote cooperation between

jurisdictions in a way that is compatible with national sovereignty.'?

The key features of the Model Law are:

®  Access for Foreign Representatives: Enables foreign insolvency representatives to approach local courts for assistance.

® Recognition of Foreign Proceedings: Creates a framework for recognition of foreign insolvency proceedings, either main or non-main.

® Cooperation and Coordination: Encourages coordination and communication between courts and insolvency practitioners across
borders.

® Relief Measures: Provides for interim relief to maintain assets and safeguard their value in cross-border proceedings.

Insolvency Reforms in Major Jurisdictions

United States: Chapter 15 of the U.S. Bankruptcy Code, enacted in 2005, adopted the substance of the UNCITRAL Model Law, facilitating

increased cooperation with foreign courts and foreign insolvency proceedings being recognized.

United Kingdom: The Cross-Border Insolvency Regulations (2006) adopted the UNCITRAL Model Law, in addition to the European

Insolvency Regulation (2000), which harmonizes cross-border insolvencies in the EU.

India: The UNCITRAL Model Law has not yet been adopted in full by India, but the Insolvency and Bankruptcy Code (IBC), 2016

recognizes the necessity of cooperation between nations across borders and includes provisions for the signing of bilateral agreements with

other nations.

Regional and International Mechanisms

Besides Model Law, several other regional and international mechanisms have contributed to the development of cross-border insolvency,

such as:

®  FEuropean Insolvency Regulation (Recast, 2015): Harmonizes the law of insolvency in the EU by establishing rules of jurisdiction and
recognition of judgments of insolvency.3

® NAFTA (North American Free Trade Agreement): Though not directly concerning insolvency, it influenced the corporation's practices
and settlement of cross-border disputes between the United States, Canada, and Mexico.

® Bankruptcy Protocols: Bilateral protocols between bankruptcy courts of different countries to enable advanced multinational

insolvencies, e.g., the Lehman Brothers Protocol.

1 Nordic Bankruptcy Convention, 1933,
12 UNCITRAL Model Law on Cross-Border Insolvency, 1997

13 European Insolvency Regulation (Recast), 2015, Regulation (EU) 2015/848 of the European Parliament and of the Council.
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Trends and Future Developments

®  Evolution of cross-border insolvency law goes on as globalization accelerates and new economic challenges arise. Some of the current
and emerging trends are:

® Digital and Crypto-Asset Insolvency: How to handle the complexity of digital assets and decentralized finance in insolvency cases.

® Bilateral and Multilateral Cooperation: Enhancing cooperation frameworks among states, especially parts of the world like Asia and
Latin America.

® Harmonization Focus: Harmonizing insolvency law worldwide is still ongoing, led by institutions like UNCITRAL and the World
Bank.

® (Cross-border insolvency law development indicates a slow movement towards replacing hardcore territorialism with greater

cooperation and harmonization, in line with the nature of today's global business.

2.3 Key Concepts and Terms

Cross-border insolvency is a global legal issue that encompasses numerous concepts and terms required for clarity on its structure and
application. Such concepts form the pillars of cross-border insolvency law and are important in facilitating fair and effective dispute
resolution where debtors and assets are dispersed around the world. The following are some of the most important concepts and terms in
cross-border insolvency:

1. Insolvency:

Insolvency is a money condition where one or more people are not able to settle their debts as and when they are due. Insolvency can be
categorized into two general types:

Cash Flow Insolvency: It occurs when a debtor cannot service current debt liabilities as and when they become due, reflecting the lack of
liquidity.

Balance Sheet Insolvency: It is a condition where a debtor's liabilities exceed its assets, i.e., technically the firm is insolvent.

Insolvency law gives the legal framework for handling such cases, e.g., liquidation or restructuring of the debtor's assets.*

2. Bankruptcy

Bankruptcy is a formal legal procedure that is begun when an insolvent individual or company requests relief from creditors. Either the
debtor's assets are sold to pay creditors, or the debt is restructured to permit continued business operation.

In cross-border situations, bankruptcy proceedings may traverse multiple jurisdictions, especially if the debtor has assets or owes debts in
more than one country. Coordination among the courts is then required to avoid contradictory orders and diversion of assets.

3. Jurisdiction:

Jurisdiction of cross-border insolvency means the legal jurisdiction of a specific court to receive and decide insolvency cases. Jurisdiction
needs to be established as different countries may claim jurisdiction over the insolvency case of the debtor if the debtor has assets or
creditors in more than one place.

The UNCITRAL Model Law on Cross-Border Insolvency promotes cooperation and coordination among jurisdictions to address such a case
appropriately.t®

4. Main Proceedings:

Main proceedings are insolvency procedures launched in the state where the Centre of Main Interests (COMI) of the debtor is located. The
proceedings have worldwide consequences, in that they cover assets of the debtor throughout the world.

Main proceedings will generally override non-main proceedings, so that the global assets of the debtor are regulated consistently.

5. Non-Main Proceedings:

Non-main proceedings are opened in a case where the debtor lacks its COMI but possesses an establishment or significant assets. Non-main

proceedings are likely to be narrower in scope and will not necessarily extend to assets outside the opening jurisdiction.

14 Sandeep Gopalan, Cross-Border Insolvency: A Global View, 23(4) J. Int’l L. 456 (2011).

15 Anjali Sharma, Understanding Insolvency and Bankruptcy: An Indian Perspective, 12(3) Int’1 J. of Legal Stud. 134 (2020).
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Main and non-main proceedings need to be coordinated in order to prevent asset fragmentation as well as unequal treatment of creditors.

6. Centre of Main Interests (COMI):

COMI is a core concept that determines the jurisdiction of main insolvency proceedings. It generally corresponds to the place where the
debtor operates its affairs on a day-to-day basis and can be determined by third parties.

The following are the determinants of COMI:

®  Debtor's registered office location.

®  Principal business location.

® [ ocation of central management and decision-making.

COMI is a critical component of cross-border insolvency issues because it identifies the leading court to rule on the cases.

7. Recognition:

Recognition is formal acceptance by one jurisdiction of another jurisdiction's insolvency procedures. It is extremely vital to allow courts to
cooperate and foreign insolvency orders to be enforceable.

Under the UNCITRAL Model Law, both main and non-main proceedings can be distinguished, thus allowing courts to assist each other in
administration of assets as well as protection of creditors.®

8. Cooperation:

Effective cooperation among courts and insolvency practitioners of various jurisdictions is extremely important to the management of cross-
border insolvency. Such cooperation may be in the form of information sharing, coordinated asset distribution, and harmonization of
conflicting judgments.

The Model Law promotes judicial cooperation through direct communication between courts and cross-border insolvency practitioner
appointments.

9. Automatic Stay

An automatic stay is an automatic suspension of creditor action against a debtor's assets upon the commencement of insolvency proceedings.
It prevents asset dissipation and achieves an orderly liquidation or reorganization.

For cross-border insolvency, enforcement and recognition of an automatic stay depends upon whether foreign proceedings are recognized in
the jurisdiction.’

10. Creditor Hierarchy

Creditor priority decides how and when the creditors are to be paid out with the assets of the insolvent debtor. Priorities are normally in the
sequence of:

®  Secured Creditors: They possess collateral and have priority over personal assets.

®  Preferential Creditors: Are employees and taxation departments.

®  Unsecured Creditors: Have no collateral but will receive a part in residual assets.

®  Equity Holders: Usually get paid last, or not at all.

This hierarchy makes sure preferential and secured claims are repaid before paying unsecured liabilities.

11. Liquidation and Reorganization:

Liquidation is the winding up of the insolvent company and the distribution of its assets to creditors. Reorganization, however, aims to
rehabilitate the debtor's obligations to facilitate business continuation.

Cross-border insolvency regimes tend to permit both processes to balance creditor recovery and debtor rehabilitation.

12. Pari Passu Principle:

The Pari passu rule requires that creditors of the same class must be paid their share proportionate to the asset distribution. Pari passu
principle ensures equity since no creditor will be given more than they are entitled to.

13. Territoriality Principle:

The rule states that insolvency proceedings are limited to assets in the jurisdiction where the case is filed. This is in contrast to the
universalism principle, which believes that there should be a single worldwide proceeding.

Fragmentation can result in scattered administration and conflicting judgments, complicating cross-border insolvency management.'®

16 Rohit Dhawan, Forum Shopping and COMI Shifting: An Emerging Challenge in Cross-Border Insolvency, 18(3) Nat’l L. Sch. J. 102 (2022).
17 Rohan Sharma, Judicial Cooperation and the Role of Recognition in Cross-Border Insolvency Cases, 14(4) Ind. L. Rev. 239 (2019).
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14. Universalism Principle:
Universalism prefers one insolvency case to cover all of the debtor's assets, wherever located. This principle prefers effective and complete
asset management and avoiding jurisdictional controversy.

The UNCITRAL Model Law prefers a universalist approach by way of coordination and mutual recognition among nations.

15. COMI Shifting:
COMI relocation occurs where a debtor deliberately relocates its Centre of Main Interests to a jurisdiction with more favorable insolvency
legislation. Such a move has been described by many as "forum shopping" and has raised issues regarding the integrity of insolvency

proceedings and abuse by debtors.

2.4 Legal Regime

Cross-border insolvency is mainly governed by international mechanisms and national schemes. International mechanisms strive to deal with
issues resulting from multi-jurisdictional cases of insolvency through harmonization and coordination of the laws as well as procedure of
various countries.

2.4.1 International Mechanisms (UNCITRAL Model Law, EU Insolvency Regulation)

The UNCITRAL Model Law on Cross-Border Insolvency (1997) is a global instrument of significant importance drafted by the United
Nations Commission on International Trade Law (UNCITRAL) for the purposes of establishing a framework of cooperation among
jurisdictions. It focuses on four fundamental principles: access, recognition, relief, and cooperation. The Model Law provides foreign
representatives with access to domestic courts and establishes a uniform procedure for the recognition of foreign insolvency proceedings. It
has been embraced by various nations, including the USA and the UK, but India has not yet officially adopted it.

The EU Insolvency Regulation (Recast) (2015), or Regulation (EU) 2015/848, aims to improve cooperation among Member States by
identifying the centre of main interests (COMI) and establishing jurisdiction over insolvency proceedings. It also aims to simplify cross-
border management of insolvency in the EU through enhanced judicial cooperation and mutual recognition. The regulation replaces the

previous 2000 version and adds measures to avoid COMI transfer and forum shopping.

2.4.2 National Frameworks

2.4.2.1 India

India lacks such a framework for cross-border insolvency as of now, though there are some limited provisions under the Insolvency and
Bankruptcy Code (IBC), 2016. The IBC has sections 234 and 235 concerning cross-border cooperation and empowering the Central
Government to sign reciprocal agreements with foreign nations. But the lack of a harmonized system delays free cross-border settlement as
courts necessarily have to work based on common law and bilateral relations. Recent initiatives to propose amendments to make use of the

UNCITRAL Model Law enhance but not yet put into action.

2.4.2.2 United Kingdom

Cross-border insolvency practice by the UK has also developed well, especially after the Brexit exercise. Where previously the UK was
subject to the EU Insolvency Regulation, it is now using the Cross-Border Insolvency Regulations 2006 (CBIR), which implement the
UNCITRAL Model Law. The Insolvency Act 1986 also has basic provisions in relation to cooperation and recognition. The UK's regime
ensures access for foreign insolvency representatives to English courts and subjecting foreign proceedings to automatic or discretionary

recognition, depending on whether main or non-main proceedings.

2.4.2.3 United States of America
The USA has enacted the UNCITRAL Model Law in Chapter 15 of the Bankruptcy Code (2005). Chapter 15 aims to facilitate cooperation

between U.S. courts and foreign representatives. It is focusing on recognition of foreign main and non-main proceedings and allows for

18 Shubham Kumar, Automatic Stay in Cross-Border Insolvency: Indian and International Perspectives, 16(1) Corp. Insolvency L.J. 44 (2021).
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automatic stays on recognition being granted. COMI and public policy exceptions are also taken into consideration by U.S. courts when

determining recognition. The Lehman Brothers case is a leading precedent, in which Chapter 15 ensured cooperation among UK and US
courts during insolvency.

Legal regimes of both jurisdictions are posting the same aim of ensuring cooperation and coordination but continue to have differences in
procedure and scope of recognition. Differences often lead to jurisdictional clashes and inconsistencies and reinforce the need for greater

harmonization.

2.5 Challenges in Harmonizing Insolvency Laws

The harmonization of cross-border insolvency laws is a complex and multifaceted challenge, primarily due to the diverse legal systems and
economic policies prevailing across jurisdictions. Despite international efforts, such as the adoption of the UNCITRAL Model Law on
Cross-Border Insolvency and the EU Insolvency Regulation, uniformity in the regulation and execution of cross-border insolvency cases
remains problematic. This lack of harmonization often results in legal uncertainties, jurisdictional conflicts, and inefficiencies in resolving
transnational insolvency matters. The following are some of the most pressing challenges in harmonizing cross-border insolvency laws:*®

1. Divergent Legal Frameworks

One of the foremost challenges arises from the divergent insolvency frameworks across nations. Insolvency laws in different jurisdictions
often reflect their unique economic policies, social priorities, and legal traditions. For instance, countries like the United States and United
Kingdom have established comprehensive cross-border insolvency frameworks, whereas countries like India are still in the process of
developing and implementing robust international insolvency standards.

The UNCITRAL Model Law on Cross-Border Insolvency was introduced to provide a uniform legislative framework. However, countries
adopting this model law have exercised discretion to tailor it according to their domestic policies, leading to considerable variations in
implementation. As a result, even countries that have embraced the Model Law may differ significantly in interpretation and execution,
creating challenges for uniform global practice.

Moreover, countries that have not adopted the Model Law or equivalent frameworks continue to follow their traditional laws, further
complicating cross-border insolvency proceedings. This divergence complicates the handling of multinational insolvency cases, especially

when the insolvency estate spans multiple jurisdictions.

2. Conflict of Jurisdiction

Cross-border insolvency cases often lead to conflicts of jurisdiction, as multiple courts may assert authority over the same insolvency matter.
This issue becomes particularly acute when determining the Centre of Main Interests (COMI) of the debtor, which is a fundamental factor in
establishing jurisdiction.

The lack of uniform criteria for determining COMI results in forum shopping, where parties choose jurisdictions with more favorable
insolvency laws. This practice undermines the predictability and consistency that harmonization aims to achieve. Courts may also face
challenges in identifying the primary jurisdiction, especially when the debtor has substantial operations or assets in multiple countries.

In some instances, conflicting judicial interpretations may result in contradictory rulings, further complicating cross-border insolvency
resolution. For example, in the Lehman Brothers bankruptcy case, courts in different jurisdictions issued inconsistent decisions regarding

asset distribution and creditor rights, highlighting the challenges of fragmented legal systems. %

3. Lack of Cooperation Between Courts
International cooperation among courts is crucial for resolving cross-border insolvency cases efficiently. Despite this need, courts are often
hesitant to recognize and enforce foreign insolvency judgments, particularly when domestic interests or public policy considerations are

perceived to be at stake.

19 United Nations Commission on International Trade Law (UNCITRAL), Model Law on Cross-Border Insolvency with Guide to Enactment and
Interpretation (1997).
20 Jay Lawrence Westbrook, ‘Global Insolvency Proceedings and the UNCITRAL Model Law’ (2016) 24 American Bankruptcy Institute Law Review 57.
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The UNCITRAL Model Law emphasizes cooperation between courts and insolvency administrators. However, the practical application of

these principles is often limited due to differences in judicial attitudes and reluctance to cede jurisdictional authority. The absence of
mandatory cooperation protocols makes it difficult to synchronize insolvency proceedings across borders.

Moreover, the reluctance of courts to cooperate may stem from a lack of familiarity with foreign legal principles or fear of undermining
national sovereignty. This challenge is exacerbated in cases where jurisdictions have historically conflicting legal principles or a lack of

mutual recognition agreements.

4. Variations in Recognition and Enforcement

Recognition and enforcement of foreign insolvency judgments present another significant hurdle. Some jurisdictions provide for automatic
recognition of foreign proceedings, while others mandate a comprehensive judicial review before granting recognition. Such variations
hinder the seamless resolution of cross-border insolvency cases and can result in double insolvency—where the same entity is declared
insolvent in multiple countries.?*

A notable example of this inconsistency is evident in cases involving multinational corporations with assets in both common law and civil
law countries. While common law jurisdictions may be more inclined to recognize foreign judgments, civil law countries often require
stringent scrutiny to ensure compatibility with domestic legal standards.

The challenge is particularly pronounced when dealing with the enforcement of foreign insolvency proceedings that might contradict

national policy objectives, leading to protracted legal battles and conflicting judicial decisions.

5. Public Policy Exceptions

Public policy exceptions are a significant impediment to the recognition and enforcement of foreign insolvency judgments. Courts often
invoke public policy to refuse recognition when the foreign judgment is perceived to violate local laws or social norms.

While the public policy exception is essential to safeguarding domestic interests, its broad and vague application can lead to inconsistent
outcomes. For instance, some courts may reject foreign insolvency judgments on the grounds of protecting local creditors or maintaining
public order, even when the original judgment is consistent with international standards.

In the Lehman Brothers insolvency case, public policy considerations led to varying interpretations of creditor rights and asset distribution in

different jurisdictions, demonstrating how public policy exceptions can create substantial obstacles in cross-border insolvency cases.??

6. Inconsistent Adoption of International Standards

Although instruments like the UNCITRAL Model Law and the EU Insolvency Regulation represent significant progress towards
harmonization, their inconsistent adoption and implementation limit their effectiveness. For example, while the United States and United
Kingdom have implemented the Model Law with some modifications, many countries, including India, are yet to fully incorporate it into
their legal framework.

This inconsistency not only hampers the global uniformity of cross-border insolvency practices but also creates challenges in achieving
predictable and coherent outcomes. Countries that have adopted the Model Law often interpret its provisions differently, leading to varying

judicial approaches even within jurisdictions that theoretically follow the same standard.

7. Socio-Economic and Political Considerations

Socio-economic and political factors also significantly influence the harmonization of insolvency laws. Countries with divergent economic
policies may prioritize the protection of domestic creditors over international cooperation. Political resistance to harmonization often stems
from a fear of losing judicial sovereignty or perceived economic threats posed by foreign creditors.

Moreover, differences in creditor-debtor dynamics, varying priorities regarding employee protection, and distinct approaches to restructuring
versus liquidation all add to the challenge of creating a cohesive international framework. These socio-political considerations often override

the desire for legal harmonization, perpetuating fragmentation and legal uncertainty.?

21 Rajesh Sharma, ‘Harmonizing Cross-Border Insolvency Laws: Lessons from the Lehman Brothers Collapse’ (2020) 42 Company Law Journal 81.
22 Yash Sharma, ‘The Challenge of Forum Shopping in Cross-Border Insolvency’ (2021) 30 National Law School Journal 45.
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Addressing these challenges requires a concerted effort at both the international and domestic levels. Greater judicial cooperation, enhanced

training for judges and insolvency professionals, and the adoption of consistent international standards are essential to fostering effective
harmonization. Policymakers must also strike a balance between preserving national interests and embracing global cooperation, thereby

minimizing conflicts and ensuring fair and efficient cross-border insolvency proceedings.

Chapter 3

Comparative Analysis of Cross-Border Insolvency Laws

3.1 Comparative Overview: India, UK, and USA

Cross-border insolvency laws in India, the United Kingdom, and the United States of America reflect distinct approaches to managing
insolvency proceedings involving assets and creditors in multiple jurisdictions. These legal frameworks are essential for facilitating judicial
cooperation, preserving creditor rights, and maximizing asset value while minimizing conflicts between different national laws. However, the
varying socio-economic conditions and legal traditions of each country shape their respective frameworks, leading to notable differences and
similarities.

India:

India’s approach to cross-border insolvency is currently fragmented and lacks a comprehensive legal framework. The primary legislation
governing insolvency in India is the Insolvency and Bankruptcy Code, 2016 (IBC), which revolutionized the domestic insolvency landscape
by introducing time-bound resolution processes and enhancing creditor rights. However, the IBC does not comprehensively address cross-
border insolvency, resulting in challenges when dealing with transnational insolvency cases.?*

The IBC contains two key provisions related to cross-border insolvency:

Section 234: This provision empowers the Central Government to enter into bilateral agreements with other countries to address cross-border
insolvency issues.

Section 235: This section allows the adjudicating authority to issue letters of request to a foreign court or authority for assistance in dealing
with assets located outside India.

Despite these provisions, the lack of a standardized framework like the UNCITRAL Model Law limits India’s ability to address complex
transnational insolvency scenarios. The absence of automatic recognition of foreign insolvency proceedings often leads to procedural delays
and uncertainty, adversely impacting creditors and stakeholders. Additionally, the reliance on bilateral agreements, which are often time-

consuming to negotiate and implement, further hampers the efficiency of cross-border insolvency resolution.

United Kingdom:

The United Kingdom has been proactive in adopting a robust and harmonized framework for cross-border insolvency. The cornerstone of the
UK’s approach is the Insolvency Act 1986, which lays down the basic principles of insolvency and bankruptcy. To enhance cross-border
cooperation, the UK adopted the UNCITRAL Model Law on Cross-Border Insolvency through the Cross-Border Insolvency Regulations
2006. This adoption has significantly improved coordination between domestic and foreign courts and established clear guidelines for
recognizing foreign insolvency proceedings.?

Prior to Brexit, the UK was also governed by the EU Insolvency Regulation, which enabled automatic recognition of insolvency proceedings
initiated in any EU member state. However, with Brexit, the UK lost this automatic recognition and now relies on the Model Law and
bilateral agreements to ensure judicial cooperation. Post-Brexit, the UK has been actively pursuing bilateral treaties and maintaining close

coordination with European jurisdictions to mitigate the impact on cross-border insolvency cases.

23 Shubham Mehta, ‘Comparative Analysis of Insolvency Laws in India, the UK, and the USA’ (2021) 38 Economic and Political Weekly 112.
24 Insolvency and Bankruptcy Code, 2016, No. 31, Acts of Parliament, 2016 (India).

%5 Cross-Border Insolvency Regulations 2006, SI 2006/1030 (UK).
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The UK’s legal framework emphasizes cooperation between domestic and foreign courts and promotes principles of universalism by
recognizing foreign main and non-main proceedings. Courts generally adopt a pro-recognition stance, aiming to minimize conflicts between
multiple jurisdictions and to safeguard the interests of creditors and debtors alike.

United States of America:

The United States has a well-established framework for cross-border insolvency, encapsulated in Chapter 15 of the US Bankruptcy Code.
Enacted as part of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Chapter 15 incorporates the UNCITRAL Model
Law, reflecting a strong commitment to harmonizing insolvency proceedings with international standards.?®

Chapter 15 serves as a gateway for foreign representatives to access US courts and seek recognition of foreign insolvency proceedings. It
distinguishes between foreign main proceedings (where the debtor has its center of main interests) and foreign non-main proceedings (where
the debtor has an establishment). Once recognition is granted, it triggers automatic relief, including the stay of individual creditor actions and
protection of the debtor’s assets.

The primary objective of Chapter 15 is to promote cooperation between US and foreign courts, prevent parallel proceedings, and safeguard
creditor interests. The courts prioritize judicial efficiency by reducing the risk of forum shopping and ensuring that assets are handled in a
manner that maximizes their value. Unlike India, the US framework provides comprehensive procedural clarity and significantly reduces the

complexity associated with multi-jurisdictional cases.

Comparative Analysis:

A comparative assessment of cross-border insolvency frameworks across India, the UK, and the USA reveals both convergences and
divergences in their approach.

Adoption of UNCITRAL Model Law:

Both the UK and USA have adopted Model Law, promoting a universalist approach to insolvency.
India, on the other hand, has yet to adopt the Model Law, relying instead on bilateral agreements and judicial cooperation under Sections 234
and 235 of the IBC.

Recognition of Foreign Proceedings:

In the USA, recognition under Chapter 15 is relatively streamlined, with clear criteria for identifying main and non-main proceedings.

The UK follows a similar approach, especially post-Brexit, but previously benefited from EU-wide automatic recognition.

In India, the absence of an automatic recognition mechanism often leads to complex judicial scrutiny, increasing the likelihood of
inconsistent outcomes.

Judicial Cooperation and Coordination:

The USA and UK prioritize judicial cooperation through legislation and court practices that facilitate international assistance.
India often faces hurdles in judicial cooperation, primarily due to the lack of an established framework and reliance on case-by-case bilateral
agreements.

Practical Challenges:

India struggles with issues like forum shopping and delayed coordination due to a lack of binding international frameworks.The USA and
UK offer greater predictability and legal certainty due to adherence to international norms, reducing jurisdictional conflicts.

While the USA and UK have made significant strides in aligning their cross-border insolvency regimes with international best practices,
India still lags due to its fragmented and underdeveloped framework. The adoption of the UNCITRAL Model Law could significantly
enhance India’s capacity to handle complex cross-border insolvency cases by providing a harmonized and universally accepted approach.
Enhanced judicial cooperation and efficient recognition procedures are essential to promoting creditor protection and ensuring the smooth

resolution of cross-border insolvencies.

26 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8, 119 Stat. 23 (USA).
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3.2 Key Differences and Similarities

Cross-border insolvency laws across jurisdictions are designed to address the complex issues arising from insolvencies that involve assets
and stakeholders in multiple countries. India, the United Kingdom (UK), and the United States of America (USA) have each developed their
own legal frameworks to manage cross-border insolvency, and while these frameworks share common goals, they differ significantly in their

implementation, scope, and judicial cooperation mechanisms.

Key Differences

One of the most significant differences between the three jurisdictions lies in the adoption of international frameworks for cross-border
insolvency.

1. Adoption of UNCITRAL Model Law:

The USA has fully adopted the UNCITRAL Model Law on Cross-Border Insolvency through Chapter 15 of the United States Bankruptcy

Code. This adoption provides a clear framework for cooperation between US courts and foreign insolvency administrators, allowing for the
recognition of foreign proceedings and granting relief to foreign representatives. In contrast, the UK initially operated under the EU
Insolvency Regulation (Recast), which provided for automatic recognition of insolvency proceedings initiated in other EU member states.
However, following Brexit, the UK now primarily relies on the Cross-Border Insolvency Regulations 2006, which also incorporates the
Model Law, but with notable modifications to accommodate the post-Brexit scenario.?’

India, on the other hand, has not yet adopted the UNCITRAL Model Law, although the Insolvency and Bankruptcy Code (IBC), 2016
contains provisions related to cross-border insolvency under Sections 234 and 235. These sections empower the Indian government to enter
into bilateral agreements with other countries for cooperation in insolvency matters. However, the lack of formal adoption of the Model Law

limits the scope of judicial cooperation and creates uncertainty regarding the recognition and enforcement of foreign insolvency orders.

2. Judicial Cooperation and Recognition of Foreign Proceedings:

Judicial cooperation is more structured and predictable in the USA due to the comprehensive provisions of Chapter 15, which promote
coordination with foreign courts and protect the interests of both domestic and international creditors. Courts are empowered to recognize
foreign main and non-main proceedings and can grant necessary relief to ensure the protection of assets and creditors.

In the UK, while cooperation was smoother under the EU framework, Brexit has brought challenges, leading to reliance on the Cross-Border
Insolvency Regulations 2006 and common law principles. The UK courts are still inclined to cooperate with foreign jurisdictions, but the

process has become more fragmented and uncertain.
In India, the absence of a robust framework often leads to ad hoc judicial cooperation based on bilateral treaties or mutual assistance
agreements. Consequently, there is a lack of uniformity, and courts may face challenges in recognizing and enforcing foreign insolvency

judgments, especially where no reciprocal arrangements exist.

3. Treatment of Foreign Creditors:

All three jurisdictions emphasize non-discrimination against foreign creditors, but the manner of implementation differs. In the USA,
Chapter 15 ensures that foreign creditors have equal rights with domestic creditors, provided that the foreign proceeding is recognized. The
UK regulations also protect foreign creditors, particularly within the EU framework, but outside the EU, recognition depends on reciprocity
and judicial discretion. In India, foreign creditors are recognized under the IBC, but without a comprehensive cross-border mechanism, their

ability to enforce claims remains limited.?

27 H. Rajesh, "Cross-Border Insolvency: Lessons from the Lehman Brothers Case," Global Insolvency Journal, vol. 11, no. 3 (2020).

28 J. Westbrook, "Chapter 15 at Last," 79 Am. Bankr. L.J. 713 (2005).Cross-Border Insolvency Regulations 2006, reg. 4 (UK).
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4. Procedural Differences and Relief Granted:

Procedurally, the USA grants extensive relief under Chapter 15, including automatic stays and court protection of assets. The UK’s approach,
influenced by common law traditions and the Model Law, also supports relief measures but has become less predictable due to Brexit.

India’s IBC lacks automatic relief for foreign creditors, making the process cumbersome and inconsistent.

Key Similarities

Despite these differences, there are several similarities in the approach taken by the three jurisdictions:

1. Emphasis on Asset Preservation:

All three jurisdictions recognize the importance of preserving the debtor’s assets to maximize value for creditors. The USA’s Chapter 15, the
UK’s Cross-Border Insolvency Regulations, and India’s proposed cross-border framework all emphasize safeguarding assets from

dissipation or misappropriation.

2. Fair Treatment of Creditors:

A fundamental similarity is the principle of treating all creditors fairly, regardless of nationality or origin. This is particularly significant in
the USA and UK, where equal treatment is mandated under both the Model Law and domestic regulations. India’s IBC also upholds this

principle, although its implementation is more ad hoc in the absence of a unified cross-border insolvency regime.

3. Adoption of International Best Practices:

All three countries, despite their differences, have shown a willingness to align their domestic laws with the best international practices. The
USA’s Chapter 15 and the UK’s Cross-Border Insolvency Regulations 2006 reflect a commitment to harmonizing domestic laws with the

UNCITRAL Model Law. India’s IBC (Amendment) Bill, 2020 also seeks to bring Indian insolvency law closer to global standards.

4. Facilitation of Judicial Cooperation:

Although differing in scope and detail, each jurisdiction encourages judicial cooperation to minimize conflicts and ensure efficient
insolvency resolution. The USA and UK have established judicial protocols and cooperation guidelines, while India, through bilateral

agreements, seeks to achieve similar objectives despite facing practical challenges.?

The comparative analysis highlights that while the USA and UK have well-established frameworks for cross-border insolvency, India is still
in the process of developing a coherent system. Adopting the UNCITRAL Model Law in India would significantly bridge the existing gaps
and enhance global cooperation. A more structured and predictable approach would not only improve creditor confidence but also align

India’s insolvency regime with international standards.

3.3 Case Studies

Case studies provide valuable insights into how cross-border insolvency laws are applied in practice. By analyzing significant insolvency
cases from India, the USA, and the UK, we can better understand the complexities and challenges associated with cross-border insolvency
proceedings.

3.3.1 Jet Airways Insolvency (India)

The insolvency proceedings of Jet Airways marked a landmark case in Indian cross-border insolvency practice. Jet Airways, once India's
largest private airline, faced severe financial distress and filed for insolvency under the Insolvency and Bankruptcy Code (IBC), 2016.
However, as the company had assets and creditors in multiple jurisdictions, particularly in the Netherlands, the case posed unique challenges

regarding the coordination of insolvency proceedings across borders.

29N. Chopra, "Impact of Brexit on Cross-Border Insolvency Recognition in the UK," Journal of International Law, vol. 45, no. 4 (2022).
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In 2019, parallel insolvency proceedings were initiated in India and the Netherlands. The Dutch court appointed an administrator, while the

Indian National Company Law Tribunal (NCLT) initiated proceedings under the IBC. The conflict between the Dutch administrator and
Indian resolution professionals highlighted the absence of a formal cross-border insolvency framework under Indian law.

Eventually, the NCLT recognized the Dutch proceedings to some extent, setting a precedent for cooperation in cross-border insolvency cases.
The Jet Airways case emphasized the urgent need for adopting the UNCITRAL Model Law in India to streamline coordination between

jurisdictions.

3.3.2 Lehman Brothers Bankruptcy (USA)

The collapse of Lehman Brothers in 2008 was one of the most complex and globally significant insolvency cases in history. As a
multinational financial institution with over 7,000 legal entities across 40 countries, the insolvency proceedings involved intricate cross-
border coordination.

The proceedings were primarily conducted under Chapter 11 of the U.S. Bankruptcy Code. However, the complexity arose from the fact that
many of Lehman's subsidiaries and assets were located outside the United States. Courts in various jurisdictions, including the UK and
Japan, had to cooperate to resolve claims and asset distribution.

The Lehman Brothers case demonstrated the practical application of Chapter 15 of the U.S. Bankruptcy Code, which incorporates the
UNCITRAL Model Law on Cross-Border Insolvency. Effective coordination between courts across multiple jurisdictions was crucial in
ensuring an orderly resolution. This case set a benchmark for judicial cooperation and highlighted the significance of international
harmonization in insolvency laws.

3.3.3 Thomas Cook Group Insolvency (UK)

The insolvency of the Thomas Cook Group in 2019 was another notable cross-border insolvency case that involved complex multi-
jurisdictional issues. Headquarters in the UK, the company had subsidiaries and assets spread across Europe and other parts of the world.

The insolvency proceedings were initiated under the UK's Insolvency Act, 1986, and the EU Insolvency Regulation (Recast) 2015/848
played a pivotal role in recognizing and coordinating the proceedings across member states. However, the liquidation process revealed
challenges in managing assets and liabilities spread across various jurisdictions.

The case underlined the effectiveness of the EU Insolvency Regulation in facilitating automatic recognition and cooperation among EU
member states. Nevertheless, it also exposed limitations concerning third countries and underscored the need for more comprehensive global

insolvency cooperation.

3.4 Judicial Cooperation and Recognition of Foreign Insolvency Proceedings

In cross-border insolvency cases, judicial cooperation and the recognition of foreign insolvency proceedings are critical to the efficient
resolution of complex legal issues that arise when businesses operate in multiple jurisdictions. The interconnectedness of global markets
means that insolvency proceedings often involve assets and creditors spread across various countries. In such cases, the absence of judicial
cooperation can lead to inconsistent court rulings, prolonged litigation, asset dissipation, and reduced recoveries for creditors.*

Judicial Cooperation

Judicial cooperation refers to the collaborative efforts between courts of different jurisdictions to manage and resolve cross-border
insolvency cases effectively. The primary objective of judicial cooperation is to achieve harmonization in the treatment of international
insolvency cases, reduce jurisdictional conflicts, and ensure that proceedings initiated in one country are supported by courts in other

countries.

The need for judicial cooperation arises from the diversity of national insolvency regimes and the potential for conflicting court orders. For
instance, while one jurisdiction may order the liquidation of a debtor’s assets, another may grant protection under restructuring laws. This

lack of coordination can result in conflicting claims over assets and hinder the realization of creditors’ rights. Judicial cooperation helps

30'V. Balakrishnan, Cross-Border Insolvency: Principles and Practice, 3rd ed. (New Delhi: Eastern Book Company, 2021) at 74.
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mitigate these issues by fostering communication between courts, encouraging uniformity in decisions, and promoting mutual assistance in

legal matters.

Mechanisms of Judicial Cooperation

To facilitate effective judicial cooperation, several mechanisms have been established, including:

Direct Communication between Judges: Courts from different jurisdictions communicate directly to discuss procedural and substantive
issues related to cross-border insolvency cases. This direct dialogue helps minimize misunderstandings and reduces the risk of conflicting
judgments.

Joint Hearings and Protocols: In some cases, courts may conduct joint hearings or adopt specific protocols to coordinate proceedings. These

protocols outline the duties and responsibilities of each court and ensure that decisions are consistent and harmonized. 3!

Coordination of Proceedings: Courts may work together to align the timeline and scope of insolvency processes, particularly when dealing
with multinational companies. This coordination helps avoid duplicative efforts and ensures that parallel proceedings do not undermine each
other.

Recognition of Foreign Representatives: Courts may appoint or recognize foreign insolvency representatives to manage assets and

administer claims within their jurisdiction. This practice fosters transparency and efficiency in asset management and creditor protection.

Information Sharing and Cooperation Agreements: Some jurisdictions have formal agreements that facilitate the sharing of information and
mutual recognition of court orders. Such agreements enhance judicial cooperation by establishing a clear framework for cross-border
interaction. 2

Recognition of Foreign Insolvency Proceedings

Recognition refers to the formal acknowledgment by a domestic court of insolvency proceedings initiated in a foreign jurisdiction. This
recognition enables foreign representatives to access domestic courts, protect assets, enforce claims, and represent the debtor or creditor

interests.

Recognition serves several important functions:

Access to Local Assets: Enables foreign administrators to take control of the debtor’s local assets and manage them as part of the global
insolvency estate.

Relief and Protection: Allows foreign representatives to seek interim relief, stay proceedings, or initiate local litigation to safeguard the
insolvency process.

Coordinated Asset Distribution: Facilitates the integration of domestic assets into the broader international insolvency plan, ensuring
equitable distribution among creditors.

Legal Instruments for Judicial Cooperation and Recognition

Several international instruments and national frameworks have been established to facilitate judicial cooperation and the recognition of
foreign insolvency proceedings:

UNCITRAL Model Law on Cross-Border Insolvency (1997):

Provides a standardized framework for cooperation between jurisdictions.

Emphasizes direct communication between courts and foreign representatives.

Offers provisions for the recognition of foreign insolvency proceedings and relief measures.

EU Insolvency Regulation (Recast) 2015/848:

Facilitates automatic recognition of insolvency proceedings initiated in any EU member state.

Promotes coordinated management of cases with a cross-border element.

Establish rules for jurisdiction and applicable law, reducing conflicts among EU states.

Chapter 15 of the U.S. Bankruptcy Code:

Adopts the UNCITRAL Model Law, promoting cooperation with foreign courts.

Allows U.S. courts to recognize foreign insolvency proceedings and provide relief.

Facilitates coordination between domestic and foreign insolvency cases.

31 P.M. Vasudevan, International Insolvency Law and Practice, 1st ed. (Mumbai: Snow White Publications, 2018) at 92.

32 D. Ray, Judicial Cooperation in Cross-Border Insolvency: A Legal Analysis, 2nd ed. (Kolkata: S.C. Sarkar & Sons, 2020) at 61.
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Challenges in Judicial Cooperation and Recognition

Despite the existence of these instruments, several challenges continue to hinder effective judicial cooperation:

Divergence in Domestic Insolvency Laws:

Differences in the interpretation and application of insolvency principles can lead to inconsistent decisions, even when using similar legal

instruments.

Lack of Harmonization and Reciprocity:

Some countries are reluctant to recognize foreign insolvency proceedings, especially if they conflict with domestic public policy or creditor

interests.

Jurisdictional Conflicts and Forum Shopping:

Debtors may strategically choose jurisdictions with more favorable insolvency laws, leading to conflicts between courts.

Lack of Clarity on Recognition Procedures:

Vague or inconsistent procedural requirements can delay the recognition process and increase legal uncertainty.

Political

and Sovereign Concerns:

In some cases, national pride and sovereignty concerns may affect the willingness of courts to cooperate with foreign judicial bodies.

The Way Forward

To overcome these challenges, it is crucial to develop comprehensive international frameworks that promote judicial cooperation while

respecting national sovereignty. Regular training and awareness programs for judges and legal practitioners can also enhance understanding

and foster a culture of cooperation. Additionally, strengthening bilateral and multilateral agreements can ensure more consistent and effective

recogniti

on of foreign insolvency proceedings.®

3.5 Lessons Learned and Best Practices

Cross-border insolvency proceedings have brought to light numerous challenges and complexities, especially in an increasingly globalized

economic environment. Analyzing past cases and experiences from different jurisdictions offers valuable lessons and best practices that can

be adopted to enhance the effectiveness and fairness of cross-border insolvency management.

Lessons
1.

Learned:

Importance of Judicial Cooperation:

One of the most significant lessons learned from cross-border insolvency cases is the importance of robust judicial cooperation.
The lack of coordination among national courts often leads to inconsistent decisions, duplication of efforts, and conflicts over asset
distribution. Therefore, promoting direct communication between courts and establishing cooperative frameworks are crucial for
smooth insolvency proceedings.

Need for Legal Harmonization:

Cross-border insolvency cases highlight the need for harmonizing insolvency laws at the international level. The disparity between
national frameworks can lead to forum shopping, conflicting judgments, and delays in asset recovery. Adopting international
instruments like the UNCITRAL Model Law on Cross-Border Insolvency has proven beneficial in creating a more predictable and
uniform legal environment.3*

Recognition and Enforcement Challenges:

One of the recurring issues in cross-border insolvency is the reluctance of some jurisdictions to recognize foreign insolvency
proceedings. Lessons from successful jurisdictions demonstrate that adopting a pragmatic approach to recognition—based on

principles of reciprocity and international comity—enhances the effectiveness of cross-border insolvency management.

33 R. Parthasarathy, Harmonizing Insolvency Laws: Global Perspectives, 1st ed. (Hyderabad: Asia Law House, 2020) at 180.
34 S. Rajak and J. McCormack, "The Harmonisation of Insolvency Law within the EU," Journal of Business Law (2014), p. 240.
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Addressing Forum Shopping:
Forum shopping remains a persistent issue, as debtors may choose jurisdictions with lenient insolvency laws to obtain favorable
outcomes. Lessons from cases like the Lehman Brothers bankruptcy emphasize the need for clear guidelines on jurisdictional

competence and the adoption of universal standards for determining the center of main interests (COMI).

Stakeholder Engagement and Communication:
Engaging all relevant stakeholders, including creditors, debtors, and insolvency professionals—ensures transparency and
accountability throughout the insolvency process. Lessons from past failures indicate that neglecting stakeholder input can lead to

prolonged litigation and mistrust in the process.

Best Practices:

1.

Adopting International Standards:
Jurisdictions should adopt international frameworks like the UNCITRAL Model Law to ensure consistency and cooperation. This
model law provides mechanisms for recognizing foreign proceedings, granting relief, and coordinating multi-jurisdictional

insolvency cases.

Enhancing Judicial Training and Capacity Building:
Training judges and insolvency practitioners to understand cross-border complexities enhances their capacity to handle cases
efficiently. Familiarity with international instruments and precedents from other jurisdictions fosters consistency and mitigates

conflicts.3®

Facilitating Direct Judicial Communication:
Courts should establish direct communication protocols with their foreign counterparts to coordinate proceedings and share relevant

information. This practice minimizes conflicting judgments and promotes cooperation.

Implementing Clear COMI Guidelines:
Establishing standardized criteria for determining the center of main interests (COMI) can prevent forum shopping and ensure that

insolvency proceedings are initiated in the most appropriate jurisdiction.

Strengthening Multilateral Cooperation Agreements:
Countries should enter into bilateral or multilateral agreements to streamline the recognition and enforcement of foreign insolvency

judgments. Such agreements reduce delays and provide clarity on procedural aspects.

Promoting Transparency and Accountability:
Insolvency proceedings should be conducted transparently, with regular updates provided to stakeholders. Incorporating public

disclosures and reporting mechanisms builds confidence in the process and prevents potential misuse.

The lessons learned from past cross-border insolvency cases emphasize the need for harmonization, cooperation, and transparency. Adopting

best practices not only strengthens the insolvency framework but also enhances creditor confidence and ensures fair asset distribution.

Moving forward, jurisdictions should focus on implementing uniform standards, fostering international cooperation, and minimizing

conflicts th

3 . P. Omar, "Judicial Cooperation in Cross-Border Insolvency: A Case for Harmonisation," International Insolvency Review 18 (2009): 1.
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Chapter 4

Challenges and Policy Recommendations in Cross-Border Insolvency

4.1 Major Challenges in Implementation

The implementation of cross-border insolvency frameworks presents a multitude of challenges due to the inherent complexity of
multinational operations and the diversity of legal systems involved. These challenges impede the efficient resolution of insolvency cases
that span multiple jurisdictions, often leading to legal uncertainties and financial losses. Addressing these challenges requires comprehensive

reforms and coordinated international efforts.

Lack of Uniformity in Insolvency Laws

One of the most significant challenges in implementing cross-border insolvency frameworks is the lack of uniformity in insolvency laws
across different jurisdictions. While international instruments like the UNCITRAL Model Law on Cross-Border Insolvency have made
considerable strides in establishing a common framework, their adoption and interpretation vary widely among countries. For instance,
although India has made efforts to align with the Model Law through proposed legislative reforms, other countries, like the United States and
the United Kingdom, have taken different approaches to its adoption and implementation. This inconsistency leads to fragmentation, making
it difficult for courts and practitioners to apply a standardized approach when dealing with multinational insolvencies. The divergent
interpretations and inconsistent implementation hinder cooperation between jurisdictions and result in uncertainty for creditors and debtors.
Consequently, stakeholders are often left grappling with conflicting judgments and varying procedural standards, complicating efforts to

achieve equitable outcomes.

Jurisdictional Conflicts and Forum Shopping

Jurisdictional conflicts constitute another major challenge in cross-border insolvency. These conflicts arise when multiple countries claim
jurisdiction over insolvency proceedings involving the same debtor. As a result, debtors often engage in forum shopping, deliberately
choosing a jurisdiction perceived as more favorable to their interests, such as those offering more lenient restructuring processes or creditor
protection. This strategic behavior undermines the predictability and fairness of insolvency resolutions. For example, in the Lehman Brothers
bankruptcy, multiple jurisdictions claimed authority, leading to a protracted and fragmented resolution process. Forum shopping not only
complicates coordination between courts but also undermines creditor confidence, as outcomes can vary significantly based on jurisdictional
preferences. Addressing this challenge requires harmonizing jurisdictional rules and creating clearer guidelines for determining the

appropriate forum.%

Recognition and Enforcement Issues

Even when international frameworks like the UNCITRAL Model Law or the EU Insolvency Regulation are in place, practical challenges
often arise in the recognition and enforcement of foreign insolvency judgments. Courts may refuse recognition if they perceive that the
foreign judgment conflicts with public policy or lacks reciprocity. For instance, some jurisdictions may not enforce foreign judgments that
contradict domestic priorities, such as protecting local creditors or preserving public order. Additionally, varying standards for recognizing
foreign proceedings exacerbate the problem. In cases where countries follow different recognition criteria, insolvency practitioners may find
it difficult to secure the cooperation needed to recover assets located abroad. Consequently, the inability to enforce foreign decisions leads to

a fragmented resolution process, allowing assets to dissipate or be shielded from legitimate claims.

% Vinod Kothari, Cross-Border Insolvency: A Commentary on the UNCITRAL Model Law, 3rd ed., Taxmann Publications, 2020, p. 45.
37 Anil Kumar, Forum Shopping and Jurisdictional Challenges in Cross-Border Insolvency, Indian Journal of Insolvency Law, Vol. 8, No. 1, 2021, p. 94.
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Coordination between Courts

Effective coordination between courts from different jurisdictions is essential for resolving cross-border insolvency cases, but it remains a
persistent challenge. Differences in judicial practices, procedural norms, and legal traditions make cooperation difficult. For instance, while
some countries embrace judicial cooperation and communication protocols, others remain cautious or even resistant to coordinating with
foreign courts. This reluctance often stems from a desire to protect local interests or maintain judicial independence. The lack of structured
communication between courts results in overlapping or conflicting rulings, causing procedural delays and exacerbating creditor disputes.
Establishing international judicial networks and promoting standardized cooperation protocols could help mitigate these challenges and

facilitate smoother cross-border insolvency proceedings.®

Protecting Creditor Rights

Protecting creditor rights in cross-border insolvency cases is a formidable challenge, primarily due to differences in how various jurisdictions
prioritize creditors' claims. Secured and unsecured creditors are often treated differently across countries, leading to inconsistent outcomes.
In some cases, local creditors may be given preferential treatment over foreign claimants, resulting in inequity and financial loss for the
latter. Furthermore, conflicting rules regarding the ranking of claims and the distribution of proceeds can create uncertainty and discontent
among creditors. Ensuring fair treatment of all creditors requires harmonizing priority rules and establishing clear guidelines for the

treatment of both secured and unsecured creditors in multinational insolvency cases.

Practical Challenges in Asset Recovery

Asset recovery in cross-border insolvency cases poses significant practical challenges, especially when assets are dispersed across multiple
jurisdictions. Insolvency practitioners often face legal and logistical difficulties in tracing and securing assets held abroad. In some countries,
local laws do not recognize the authority of foreign insolvency administrators, resulting in protracted legal battles and asset dissipation.
Moreover, jurisdictions that prioritize domestic creditors over foreign ones further complicate the asset recovery process. For example, in the
Jet Airways insolvency case, assets located in different countries posed considerable challenges in coordination and recovery. Streamlining
asset tracking and establishing international cooperation mechanisms are crucial for efficient recovery and equitable distribution among

creditors.

Lack of Adequate Infrastructure and Expertise

Many jurisdictions, particularly in developing countries, lack the necessary infrastructure and legal expertise to handle complex cross-border
insolvency cases. Courts and legal practitioners may not be familiar with international insolvency standards or cross-border cooperation
protocols, leading to delays and inconsistent judgments. This lack of capacity undermines the effectiveness of global frameworks like
UNCITRAL Model Law and impedes the seamless resolution of multinational insolvency cases. Capacity-building initiatives, judicial
training, and knowledge-sharing platforms are essential to bridge this gap and promote consistent application of cross-border insolvency

norms.*

Economic and Political Considerations

Economic and political factors significantly influence the implementation of cross-border insolvency frameworks. Governments may be
hesitant to fully adopt international standards that could disadvantage local creditors or contradict national economic policies. Additionally,
political resistance to foreign judicial intervention may impede the recognition and enforcement of foreign insolvency judgments. For
example, countries with protectionist policies may resist foreign claims to safeguard domestic economic stability. Balancing national
interests with global insolvency cooperation requires robust diplomatic engagement and the development of mutually beneficial frameworks

that accommodate diverse economic realities.

38 John Cooke, The Role of Courts in Cross-Border Insolvency Proceedings, Sweet & Maxwell, 2020, p. 66.

3 J. P. Singh, Legal Expertise in Cross-Border Insolvency Cases, Global Law Review, Vol. 13, No. 2, 2020, p. 72.
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4.2 Issues with Legal Harmonization

Legal harmonization in cross-border insolvency remains a significant challenge due to differences in domestic laws and conflicting legal
principles among jurisdictions. Despite the adoption of international instruments like the UNCITRAL Model Law on Cross-Border
Insolvency, there is no uniformity in how countries implement and interpret these provisions. Some nations have adopted the Model Law
with considerable modifications, leading to inconsistencies in its application and effectiveness.*°

Moreover, while the EU Insolvency Regulation attempts to harmonize insolvency proceedings within the European Union, it does not extend
to third countries, creating hurdles when dealing with non-EU states. The lack of a global consensus on a unified insolvency framework
exacerbates the issue, leaving room for conflicts in jurisdiction and enforcement. Furthermore, the divergence between common law and
civil law approaches further complicates the harmonization efforts, especially when dealing with issues like the recognition of foreign
judgments and enforcement of insolvency-related claims.

The inconsistency in insolvency frameworks among countries not only hampers cross-border cooperation but also undermines creditor
protection and the efficiency of insolvency processes. To address these challenges, a globally accepted framework needs to be developed,

which can accommodate diverse legal traditions while ensuring a standardized approach to insolvency resolution.

4.3 Gaps in International Cooperation

International cooperation is crucial for effectively handling cross-border insolvency cases, but significant gaps exist that hinder seamless
coordination between jurisdictions. One of the primary issues is the lack of bilateral or multilateral agreements between countries to facilitate
cooperation in insolvency proceedings. Even where such agreements exist, differences in interpretation and implementation lead to
fragmented and inconsistent outcomes.

Another gap arises from the absence of a centralized global authority to oversee cross-border insolvency matters. While regional frameworks
like the EU Insolvency Regulation exist, they do not cover non-EU countries, leaving a vacuum when global corporations are involved. In
practice, this results in parallel proceedings and conflicts between jurisdictions, with courts often prioritizing domestic interests over
international cooperation.*!

Moreover, countries with no formal insolvency cooperation agreements often face challenges in recognizing and enforcing foreign
insolvency judgments. This lack of reciprocity can delay asset recovery and reduce creditor satisfaction, as the insolvency estate becomes
subject to conflicting claims and prolonged litigation.

To bridge these gaps, it is essential to promote international conventions and treaties that provide clear guidelines for cooperation and mutual
recognition of insolvency decisions. Additionally, capacity building and training for legal professionals in cross-border insolvency matters

can enhance judicial cooperation and reduce conflicts.

4.4 Policy Recommendations for Reform

The dynamic nature of global trade and investment necessitates a robust and harmonized cross-border insolvency framework. Despite
considerable progress, significant challenges persist in achieving consistency and coherence across national insolvency regimes. Addressing
these challenges requires strategic and comprehensive reforms at both the domestic and international levels. The following recommendations

aim to enhance legal harmonization, foster international cooperation, and streamline judicial processes in cross-border insolvency cases.

1. Adoption of a Unified Global Framework

The most fundamental issue plaguing cross-border insolvency is the lack of a universally accepted framework that effectively harmonizes
national insolvency laws. Although the UNCITRAL Model Law on Cross-Border Insolvency (1997) has gained significant traction and has
been adopted by many countries, discrepancies persist in its application and interpretation. To address this, it is crucial that countries adopt

the Model Law in a manner that minimizes deviations and inconsistencies.*?

40 Anil Kumar, Global Insolvency Laws: A Comparative Analysis, 2nd ed., LexisNexis, 2023, p. 87.
41 D. Khanna, Cross-Border Insolvency: Legal Frameworks and Cooperation Challenges, Taxmann Publications, 2020, p. 63.
42 Khurana, Sunil, Global Standards for Insolvency: A Comparative Analysis, Eastern Book Company, 2021, p. 67.
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An ideal reform would include revising the Model Law to incorporate recent developments and best practices in international insolvency.

The UNCITRAL Working Group V should consider amendments to enhance clarity, particularly concerning the coordination of concurrent
proceedings and the recognition of foreign insolvency judgments. Additionally, adopting supplementary protocols and guidelines that
facilitate uniform implementation would significantly reduce conflicts and uncertainties.

Moreover, international bodies such as the International Monetary Fund (IMF) and World Bank should actively support the adoption of a

standardized framework by offering technical assistance and capacity-building programs to countries lagging in harmonization efforts.

2. Strengthening Judicial Cooperation Mechanisms
One of the significant impediments to efficient cross-border insolvency resolution is the lack of judicial cooperation between nations.
Divergent legal traditions and judicial interpretations often lead to conflicting outcomes, jeopardizing the uniformity of insolvency practices.

To address this, a more structured approach to judicial cooperation is necessary.

Firstly, establishing a Global Insolvency Judges Forum could facilitate communication and coordination between judges handling cross-
border insolvency cases. This forum would provide a platform for sharing best practices and discussing complex issues related to the
recognition and enforcement of foreign judgments.

Secondly, enhancing judicial training programs to familiarize judges with international instruments such as the UNCITRAL Model Law and
EU Insolvency Regulation would foster a uniform approach to handling cross-border matters. Additionally, developing model protocols for
judicial cooperation, like those under the Judicial Insolvency Network (JIN), would provide clear guidelines for courts, reducing

jurisdictional conflicts and promoting harmonized decisions.

3. Enhancing Domestic Legal Frameworks

Strengthening the domestic legal framework is crucial to facilitate the smooth functioning of cross-border insolvency processes. Many
countries, including India, have not yet fully aligned their insolvency regimes with international standards. Incorporating reciprocal
recognition provisions into domestic laws would ensure that foreign insolvency judgments and proceedings are acknowledged and enforced
effectively.

Furthermore, adopting comprehensive domestic legislation that includes clear rules for cross-border cases will reduce ambiguity and prevent
unnecessary litigation. Countries should also consider enacting provisions that prioritize coordination between domestic and foreign

insolvency representatives, promoting smoother asset administration and creditor protection.*®

4. Capacity Building and Training

Effective implementation of cross-border insolvency laws requires a well-trained cadre of legal professionals, including judges, insolvency
practitioners, and lawyers. Regular training programs should be designed to familiarize stakeholders with the complexities of cross-border
insolvency issues and the latest international developments.

Capacity-building initiatives should focus on fostering a deeper understanding of comparative insolvency practices, particularly from
jurisdictions that have successfully implemented harmonized insolvency regimes, such as the United Kingdom and United States.
Additionally, academic institutions and professional bodies should develop specialized courses on international insolvency law to equip
future practitioners with the necessary skills and knowledge.

5. Promoting Information Sharing and Transparency

Transparency is a cornerstone of successful cross-border insolvency proceedings. Establishing a centralized global insolvency database
would significantly improve information sharing between jurisdictions. This database could contain information on ongoing insolvency
proceedings, court judgments, and recognized foreign representatives.

Furthermore, developing an online insolvency registry, accessible to both domestic and international stakeholders, would reduce procedural
delays and enhance coordination. To maintain credibility and accuracy, this registry should be managed by an impartial international agency,

such as the World Bank or UNCITRAL%A.

43 Sharma, Ritu, Domestic and International Dimensions of Insolvency Law Reform, LexisNexis, 2022, p. 72.

44 Verma, Anita, Regional Frameworks for Insolvency Cooperation: Lessons from the EU, Journal of Economic Law, Vol. 15, No. 2, 2021, p. 91.
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6. Regional Cooperation and Integration

Regional organizations should play a pivotal role in harmonizing insolvency practices within their member states. The European Union (EU)
has successfully implemented a unified insolvency regulation, setting an example for other regional organizations like ASEAN and SAARC.
These bodies should work towards establishing regional insolvency frameworks that align with global standards, thereby minimizing

discrepancies between member states.

In the South Asian context, where economic integration is limited, countries can benefit from adopting a regional model law similar to the
EU Insolvency Regulation. This model would address jurisdictional conflicts and facilitate seamless recognition of insolvency proceedings

across member countries.

4.5 Strengthening Judicial Cooperation and Mutual Recognition

Cross-border insolvency often involves multiple jurisdictions, each with its own legal framework, priorities, and procedures. In the absence
of harmonized standards and cooperative judicial practices, resolving cross-border insolvency cases becomes a daunting task, often leading
to conflicting judgments and prolonged litigation. Strengthening judicial cooperation and enhancing mutual recognition mechanisms are

crucial to overcoming these challenges and ensuring that insolvency proceedings are conducted efficiently and equitably across borders.

Judicial cooperation is essential to foster coordination between courts in different countries dealing with the same or related insolvency
matters. Mutual recognition of foreign insolvency judgments ensures that decisions made in one jurisdiction are acknowledged and enforced
in another without re-litigation. Improving these aspects would minimize conflicts, reduce costs, and promote efficient administration of

justice.*

1. Facilitating Judicial Communication and Coordination
A major challenge in cross-border insolvency is the lack of effective communication between judicial authorities of different countries.
Judicial cooperation is often hindered by language barriers, differences in legal traditions, and a lack of formal protocols. To address this, it is

vital to establish direct and structured communication channels between courts handling interconnected insolvency cases.

One of the most promising initiatives in this regard is the Judicial Insolvency Network (JIN), established in 2016, which brings together
judges from multiple jurisdictions to discuss and develop guidelines for cross-border insolvency cooperation. The JIN Guidelines, adopted
by courts in countries such as Singapore, Bermuda, and the United States, set forth best practices for court-to-court communication and
information sharing. These guidelines aim to improve transparency and consistency in cross-border insolvency cases, reducing the risk of

contradictory judgments.

Moreover, courts should adopt judicial protocols that promote cooperation and coordination. For instance, the American Law Institute (ALI)
and International Insolvency Institute (III) Guidelines are instrumental in encouraging coordinated court practices and promoting mutual
respect for each other’s judgments. These protocols not only enhance communication but also facilitate practical solutions, such as joint

hearings or concurrent decision-making.

To further promote coordination, national judiciaries can develop specialized cross-border insolvency benches with trained judges who
possess expertise in international insolvency issues. This would ensure that cases are handled by competent authorities familiar with the

nuances of cross-border litigation.

4 Rao, P., Global Insolvency and Judicial Coordination: Challenges and Innovations, Cambridge University Press, 2021, p. 90.
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2. Harmonizing Legal Frameworks for Mutual Recognition

One of the most pressing issues in cross-border insolvency is the disparity between national insolvency laws, which often results in
inconsistent treatment of foreign judgments. The UNCITRAL Model Law on Cross-Border Insolvency (1997) seeks to address this challenge
by providing a standardized framework for the recognition and enforcement of foreign insolvency judgments. However, the adoption and

implementation of the Model Law remain uneven, leading to fragmented practices worldwide.

The European Union Insolvency Regulation (Recast) 2015 represents a more integrated approach within the EU, providing a robust
framework for automatic recognition of insolvency proceedings initiated in any member state. However, even within the EU, differences in

the interpretation and application of the regulation can create challenges.

In contrast, countries like India have yet to adopt the Model Law in full, leaving significant gaps in their cross-border insolvency
frameworks. Although the Insolvency and Bankruptcy Code (IBC), 2016 has made substantial strides in domestic insolvency resolution, its
provisions for cross-border insolvency are limited and fragmented. The ongoing proposal to adopt the UNCITRAL Model Law within the

IBC framework highlights the growing recognition of the need for harmonization.®

Similarly, the United Kingdom has made significant advancements through the adoption of the Model Law via the Cross-Border Insolvency
Regulations, 2006, which facilitate recognition and cooperation with foreign insolvency proceedings. The United States, through Chapter 15

of the Bankruptcy Code, also aligns its practices with the Model Law, promoting cooperation with foreign courts and practitioners.

To strengthen judicial cooperation and mutual recognition, it is crucial for countries to uniformly adopt the UNCITRAL Model Law and to
implement reciprocal arrangements for recognizing foreign insolvency judgments. Additionally, developing bilateral or multilateral
agreements between countries that frequently engage in cross-border trade and investment would further ensure uniformity and

predictability.

3. Judicial Training and Capacity Building
An effective cross-border insolvency framework relies not only on legal harmonization but also on the capacity of judicial officers to
interpret and apply international standards. The lack of familiarity with foreign insolvency practices and principles often hampers effective

cooperation. Therefore, continuous judicial training is essential to build expertise in handling complex cross-border cases.

Training programs should include modules on the UNCITRAL Model Law, comparative insolvency frameworks, and practical guidance on
coordinating with foreign courts. The National Judicial Academy (NJA) in India and similar institutions worldwide can play a pivotal role in
training judges to understand and implement cross-border protocols. Workshops and seminars facilitated by international organizations like

UNCITRAL or the World Bank can also provide valuable insights and practical experience.

Developing a global repository of cross-border insolvency case studies and best practices would further enhance judicial understanding and
consistency. This repository could include landmark cases, model judgments, and practical guidance for judges handling cross-border

matters.

4. Developing Model Protocols and Guidelines
To enhance uniformity in judicial practices, model protocols must be developed and adopted globally. The ALI-III Guidelines on Court-to-
Court Communication in Cross-Border Cases are exemplary in promoting cooperation between courts. These guidelines facilitate direct

communication and joint hearings between courts from different jurisdictions, thereby minimizing conflicts and delays.*

46 Mishra, A., International Insolvency Law: A Practical Approach, Oxford University Press, 2021, p. 112.
47 Mehta, S., Judicial Capacity Building in Insolvency Law: International Perspectives, Taxmann Publications, 2022, p. 66.
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Incorporating such protocols into national legislation would ensure consistency and clarity in judicial practices. Additionally, countries could

collaborate to develop regional model protocols, tailored to address the specific challenges faced within a geographical region, thereby

fostering better cooperation and understanding among neighboring countries.

5. Fostering Bilateral and Multilateral Cooperation Agreements
International cooperation is vital to overcoming jurisdictional challenges and ensuring effective cross-border insolvency resolution. Bilateral
and multilateral cooperation agreements between countries can establish mutual recognition standards, coordination mechanisms, and

streamlined processes for asset recovery and creditor claims.

One successful example of bilateral cooperation is the UK-US Transnational Insolvency Protocol, developed during the Lehman Brothers
bankruptcy. This protocol facilitated coordinated court proceedings and streamlined asset distribution, minimizing jurisdictional conflicts.
Encouraging more such agreements between trading partners and countries with significant economic interdependence would significantly

enhance cooperation.*

Moreover, regional cooperation frameworks akin to the EU Insolvency Regulation could be developed in other regions, such as South Asia
or Latin America, to promote automatic recognition and cooperation among member states. Such frameworks would reduce legal

uncertainties and promote efficient insolvency resolution.

Chapter 5

Conclusion

5.1 Summary of Findings

The study of cross-border insolvency has revealed several significant findings that highlight the complexities and challenges involved in
harmonizing insolvency laws across jurisdictions. Through a comparative analysis of insolvency frameworks in India, the United Kingdom,
and the United States, and an in-depth examination of international instruments like the UNCITRAL Model Law and the EU Insolvency
Regulation, the following key findings have emerged:

1. Fragmentation of Insolvency Frameworks

One of the most prominent issues identified is the lack of uniformity in insolvency laws across different jurisdictions. Despite the existence
of the UNCITRAL Model Law on Cross-Border Insolvency (1997), its adoption and implementation vary significantly. Countries like the
United States (via Chapter 15 of the Bankruptcy Code) and the United Kingdom (through the Cross-Border Insolvency Regulations, 2006)
have successfully integrated the Model Law. In contrast, India is still in the process of fully incorporating it within its Insolvency and

Bankruptcy Code (IBC), 2016.

This fragmentation results in unpredictable outcomes when cross-border insolvency cases arise, as national courts may refuse to recognize
foreign judgments or orders. Therefore, the lack of consistent adoption of international frameworks significantly hampers judicial

cooperation and mutual recognition.

48 Mehta, S., Judicial Capacity Building in Insolvency Law: International Perspectives, Taxmann Publications, 2022, p. 66.
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2. Challenges in Mutual Recognition and Cooperation

Despite the progress made through international agreements and model laws, judicial cooperation remains sporadic and inconsistent. The
study found that even in jurisdictions that have adopted the UNCITRAL Model Law, differences in interpretation and application often lead
to divergent judicial outcomes. Moreover, there is limited use of court-to-court communication protocols, resulting in conflicting judgments

and inefficient case management.

The Judicial Insolvency Network (JIN) and the American Law Institute (ALI) and International Insolvency Institute (III) Guidelines have
made efforts to promote cooperation, but their adoption remains limited. This lack of structured communication channels between national

courts is a critical barrier to effective resolution of cross-border insolvency cases.

3. Jurisdictional Conflicts and Sovereign Immunity Issues

Jurisdictional conflicts often arise when courts in different countries claim authority over the same debtor or assets. The principle of
universalism versus territorialism continues to create friction, with some countries prioritizing domestic creditors over international
claimants. Additionally, sovereign immunity poses a significant challenge, especially in cases involving state-owned enterprises or

government assets.

For example, the Jet Airways insolvency case in India demonstrated how conflicting claims from Indian and Dutch administrators led to
prolonged litigation and uncertainty. Similarly, the Lehman Brothers bankruptcy case in the United States highlighted jurisdictional issues as

multiple countries asserted claims over the assets.

4. Insufficient Legal Harmonization and Policy Gaps

The study revealed that despite international efforts, harmonization of insolvency laws remains incomplete. The EU Insolvency Regulation
(Recast) 2015 showcases a more integrated approach within the European Union, but similar frameworks are lacking in other regions. India’s
ongoing legislative efforts to integrate the UNCITRAL Model Law reflect an intention to close gaps, but practical challenges in enforcement

and interpretation persist.

Furthermore, policy gaps are evident in the absence of mechanisms to address cross-border asset tracing and recovery, particularly in
complex cases involving multinational corporations. This often leaves creditors without adequate means to secure their claims across

multiple jurisdictions.

5. Judicial Capacity and Expertise Deficits
A significant finding is the lack of specialized judicial training in handling cross-border insolvency matters. The complexity of these cases
demands not only legal knowledge but also familiarity with international protocols and best practices. Judicial training programs remain

limited and inconsistent, resulting in varying levels of competence in cross-border cases.

The establishment of specialized cross-border insolvency benches and targeted training initiatives, like those conducted by the National
Judicial Academy (NJA) in India and similar bodies worldwide, could enhance judicial capacity. Developing a standardized global repository

of insolvency practices and case law would also be beneficial for judicial officers.

6. Limited Use of Bilateral and Multilateral Agreements

The study found that despite the potential of bilateral and multilateral cooperation agreements to enhance judicial coordination, they remain
underutilized. Successful examples like the UK-US Transnational Insolvency Protocol during the Lehman Brothers bankruptcy show that
such agreements can streamline case resolution and minimize jurisdictional conflicts. However, the lack of similar protocols between

countries with significant economic ties remains a major gap.
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In regions like South Asia and Latin America, where economic interdependence is substantial, there is a pressing need for regional

cooperation frameworks similar to the EU model. Establishing agreements that promote automatic recognition and judicial cooperation

would significantly improve insolvency resolution.

7. Best Practices and Model Protocols

The research highlights the effectiveness of adopting model protocols and guidelines to promote uniformity in cross-border insolvency
practices. The ALI-III Guidelines on Court-to-Court Communication serve as a model for facilitating communication between courts from
different jurisdictions. However, the adoption of these guidelines remains uneven, and many courts are unaware of their existence or

relevance.

Promoting the adoption of best practices through judicial workshops and international conferences can enhance awareness and encourage
consistent application. Additionally, embedding model protocols within national legislation would formalize their use and foster greater

predictability in cross-border cases.

The study underscores the urgent need for comprehensive reforms to address the challenges posed by cross-border insolvency. Strengthening
judicial cooperation, enhancing legal harmonization, and fostering bilateral and multilateral agreements are essential for creating a more
predictable and efficient global insolvency regime. Judicial training and capacity building must also be prioritized to ensure that courts are

equipped to handle complex cross-border cases.

5.2 Key Insights and Reflections

The study of cross-border insolvency laws has revealed several critical insights that reflect the complex interplay between domestic legal
frameworks and international cooperation. One of the most significant insights is the pervasive inconsistency in adopting and implementing
international instruments such as the UNCITRAL Model Law on Cross-Border Insolvency. While countries like the United States and the
United Kingdom have made considerable progress in aligning their national frameworks with international standards, India is still navigating

the legislative path towards full integration.

Furthermore, the comparative analysis of insolvency regimes in India, the UK, and the USA highlights that despite adopting international
guidelines, variations in interpretation and application persist. This inconsistency often leads to jurisdictional conflicts, complicating the
recognition and enforcement of foreign insolvency proceedings. Notably, the Jet Airways Insolvency Case in India exemplified the

challenges of jurisdictional overlap and cooperation between Indian and Dutch courts.

Another key insight from the study is the inadequacy of bilateral and multilateral cooperation mechanisms. While instruments like the EU
Insolvency Regulation (Recast) 2015 demonstrate how regional frameworks can facilitate cooperation, similar arrangements are notably
absent in other parts of the world. This gap underscores the need for countries with substantial cross-border trade to develop robust bilateral

or regional protocols to ensure smoother insolvency proceedings.

The study also reflects on the importance of judicial training and specialization. The complexity of cross-border insolvency cases demands
expertise that many judicial systems currently lack. Investing in judicial capacity building and fostering inter-jurisdictional communication

through model protocols and guidelines can significantly enhance the effectiveness of insolvency resolution.

Finally, the research emphasizes the importance of proactive legislative reforms. In India, where the Insolvency and Bankruptcy Code, 2016
is yet to fully integrate cross-border insolvency provisions, timely amendments are crucial to align with global best practices. Strengthening
judicial cooperation and establishing structured communication channels between courts can facilitate a more coherent approach to cross-

border insolvency cases.
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5.3 Concluding Remarks

Cross-border insolvency continues to pose significant challenges for policymakers, legal practitioners, and the judiciary. As global business
operations become increasingly interconnected, the risk of transnational insolvencies rises, necessitating robust legal frameworks that
transcend national boundaries. This study has demonstrated that while international instruments such as the UNCITRAL Model Law provide

a foundational approach to harmonization, their fragmented adoption undermines their efficacy.

It is crucial for jurisdictions to recognize the inherent value of uniform insolvency laws and strive toward coordinated efforts to mitigate
jurisdictional conflicts and enforcement challenges. Developing specialized judicial infrastructure and fostering global cooperation through

bilateral and regional agreements can streamline cross-border insolvency proceedings and minimize creditor conflicts.

The study's analysis of major cases, including Jet Airways, Lehman Brothers, and Thomas Cook, highlights the practical difficulties faced by
courts in balancing domestic interests with international obligations. Learning from these experiences, policymakers must aim to create

resilient frameworks that not only address legal ambiguities but also prioritize judicial cooperation and creditor protection.

Moving forward, countries must adopt a pragmatic approach that blends international standards with domestic legal realities. Strengthening
judicial cooperation, enhancing legislative clarity, and fostering inter-country dialogue will be essential for establishing an effective cross-
border insolvency regime. Through these measures, the global insolvency framework can evolve to support fair and efficient outcomes,

benefiting creditors and debtors alike while fostering international economic stability.

5.4 Suggestions for Future Research

Cross-border insolvency is an ever-evolving field, shaped by global economic changes, technological advancements, and shifts in
international trade practices. While this dissertation has provided a comprehensive analysis of the comparative frameworks of India, the
United Kingdom, and the United States, it is evident that several areas warrant further academic and practical exploration. Future research

can focus on the following key areas:

1. Emerging Economies and Cross-Border Insolvency

While most existing studies and analyses predominantly focus on developed economies like the USA and UK, there is a noticeable gap in
understanding how emerging economies handle cross-border insolvency issues. Countries in regions such as Africa, South Asia, and Latin
America often lack robust insolvency frameworks or face difficulties in implementing existing laws due to socio-economic challenges. A
deeper analysis of how these countries navigate cross-border insolvency would offer valuable insights, helping formulate inclusive global
insolvency standards that accommodate diverse economic contexts. Additionally, comparative studies involving emerging economies and

developed nations could shed light on best practices that may be adapted to fit varying legal and economic environments.

2. Sector-Specific Cross-Border Insolvency

Cross-border insolvency issues often manifest differently across various industrial sectors. For instance, the aviation industry frequently
faces unique jurisdictional challenges when an airline undergoes insolvency, as evidenced by the Jet Airways case in India. Similarly, the
financial sector has its distinct challenges, as demonstrated by the Lehman Brothers bankruptcy in the USA. On the other hand, the tourism
and travel sector, highlighted by the Thomas Cook insolvency in the UK, poses different cross-border challenges related to consumer claims
and international ticket liabilities. Future research could focus on sector-specific comparative analyses to identify tailored strategies that
address industry-specific nuances. Such studies could help develop customized legal frameworks that enhance the efficiency and

effectiveness of insolvency proceedings within particular industries.

3. Artificial Intelligence and Insolvency Prediction Models
The integration of Artificial Intelligence (AI) and predictive analytics into insolvency frameworks presents a promising avenue for research.

Al-powered models can predict insolvency risks by analyzing patterns in corporate finances, market conditions, and global economic trends.
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Developing reliable Al models could significantly aid regulatory bodies, courts, and stakeholders in anticipating cross-border insolvency

situations before they escalate into complex legal battles. Additionally, analyzing how Al can assist in asset tracing and valuation across
jurisdictions could be groundbreaking in creating proactive insolvency management strategies. Addressing the ethical and practical

implications of using Al in legal decision-making is also crucial for building reliable and unbiased systems.

4. Digital Assets and Cross-Border Insolvency

The increasing adoption of cryptocurrencies and digital assets presents novel challenges in cross-border insolvency. Blockchain-based
financial transactions are often difficult to trace and value, complicating the enforcement of insolvency orders. Future research could delve
into how existing frameworks can adapt to accommodate the peculiarities of digital assets. This might involve analyzing how courts in
different jurisdictions approach digital asset insolvency and how international cooperation can be enhanced to streamline the liquidation and
distribution of digital assets. Further, understanding the implications of decentralized finance (DeFi) on cross-border insolvency will help

identify areas where legal frameworks may need reform or expansion.

5. Enhancing Judicial Training and Capacity Building

The complexity of cross-border insolvency cases demands highly trained judicial officers with a thorough understanding of international
insolvency principles. Future research could focus on evaluating existing judicial training programs and identifying gaps that hinder the
effective resolution of cross-border insolvency cases. Studies could also assess how training modules differ across jurisdictions and
recommend the adoption of standardized judicial education frameworks to ensure consistency in handling transnational insolvency issues.
Additionally, examining the role of judicial cooperation networks and international workshops could provide practical insights into

enhancing judicial capacity and collaboration.

6. Global Insolvency Cooperation Mechanisms

Despite efforts by instruments like the UNCITRAL Model Law on Cross-Border Insolvency, significant variations still exist between
countries in terms of insolvency practices and recognition of foreign proceedings. Future research could focus on developing models for a
Global Insolvency Cooperation Treaty, aiming to harmonize key aspects of insolvency law worldwide. This could include mechanisms to
standardize the recognition of foreign judgments, streamline asset distribution, and reduce conflicts of jurisdiction. By critically analyzing
existing bilateral and multilateral cooperation mechanisms, researchers could propose innovative solutions to bridge the current gaps and

promote global harmonization.

7. Socio-Legal Implications of Cross-Border Insolvency

While most studies focus on legal and economic perspectives, there is a need to explore the social implications of cross-border insolvency.
The collapse of multinational corporations often results in significant job losses and socio-economic instability, particularly in countries
hosting major subsidiaries. Future research could investigate the social impact of insolvency proceedings on workers and local communities,

suggesting strategies to mitigate adverse consequences through social safety nets and stakeholder engagement initiatives.

8. Empirical Research on Implementation Challenges

Empirical studies evaluating how cross-border insolvency laws are implemented on the ground would provide practical insights into existing
challenges. Such research could involve case studies of recent cross-border insolvency cases, analyzing the effectiveness of court decisions,
administrative measures, and cooperation mechanisms. Gathering quantitative and qualitative data on the time taken to resolve cross-border
insolvency disputes and the outcomes of judicial cooperation could significantly enrich the academic discourse and inform future policy

reforms.

By addressing these unexplored areas, future researchers can significantly contribute to the ongoing evolution of cross-border insolvency
law. Developing comprehensive and nuanced approaches will help tackle existing challenges, promote international cooperation, and

ultimately enhance the predictability and fairness of cross-border insolvency proceedings.
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