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Abstract

The intersection of consumer protection and non-performing assets (NPAs) is an increasingly critical area of focus
in financial law. This research paper aims to analyze the role of consumer protection in safeguarding the rights of
borrowers facing non-performing assets, and how legislative frameworks, regulatory bodies, and judicial
interventions contribute to a balanced and fair system. It explores how NPAs negatively impact borrowers and
outlines the remedies available to mitigate those effects. This paper further discusses global perspectives and

offers policy recommendations to strengthen consumer protection in the context of NPAs.

Keywords: Non-Performing Assets (NPAs), Consumer Protection, Borrowers' Rights, SARFAESI Act,
Insolvency and Bankruptcy Code (IBC)

Introduction

Non-Performing Assets (NPAs) represent a major challenge for the banking and financial sectors, as well as for
individual borrowers. An NPA refers to a loan or advance for which the principal or interest payment remains
overdue for a period of 90 days or more. The rise in NPAs typically indicates inefficiencies in credit management
and can have negative consequences for both financial institutions and borrowers. This paper focuses on the

impact of NPAs on borrowers and the role of consumer protection laws in safeguarding their rights.

Inrecent years, borrowers have faced increasing hardships due to aggressive recovery mechanisms used by banks
and financial institutions. Consumer protection in such scenarios becomes critical to ensure that borrowers are
not subjected to unfair treatment. The need for a balanced approach that protects the interests of both lenders and

borrowers is essential for economic stability and the health of the financial sector.
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Understanding Non-Performing Assets (NPAs)

NPAs are loans that cease to generate income for the bank due to non-repayment by the borrower. For financial
institutions, NPAs affect profitability, erode capital, and can lead to liquidity issues. However, for borrowers,

NPAs may result in severe consequences such as repossession of assets, legal action, and long-term credit damage.

Key causes of NPAs include economic downturns, mismanagement of funds by borrowers, and systemic issues
within banks regarding loan appraisals and risk management. The banking system categorizes NPAs into different

levels based on the risk involved, such as sub-standard assets, doubtful assets, and loss assets.

Borrowers who default due to circumstances beyond their control, such as unemployment or medical emergencies,
are often left vulnerable to harsh recovery tactics. In these cases, the rights of borrowers need to be protected

through proper legal mechanisms.

Consumer Protection Laws and Borrowers’ Rights

Consumer protection laws in India are intended to shield consumers from unfair practices in all sectors, including
banking and finance. The Consumer Protection Act, 2019, extends its jurisdiction to cover disputes related to
financial services, offering borrowers a platform to voice grievances. This law empowers consumers to seek

redress for issues such as unfair loan agreements, hidden charges, and coercive recovery practices.

Another significant legal provision is the Banking Ombudsman Scheme, which provides borrowers with a
quicker and more affordable dispute resolution mechanism than traditional courts. Borrowers can file complaints

against banks for issues related to loan recovery, deficiency in service, or lack of transparency.

The Fair Practices Code for Lenders established by the Reserve Bank of India (RBI) is another key safeguard
for borrowers. This code outlines clear guidelines for loan disbursement and recovery, ensuring that borrowers
are informed of all terms and conditions before loan agreements are signed. It also restricts banks from using

coercive recovery practices, making it mandatory for banks to engage in fair and transparent dealings.

The Legal Framework Governing NPAs

Several legislative frameworks govern NPAs and provide remedies for both banks and borrowers. The most
notable are the Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest

(SARFAESI) Act, 2002, and the Insolvency and Bankruptcy Code (IBC), 2016.

The SARFAESI Act empowers financial institutions to recover NPAs without judicial intervention by allowing
them to take possession of secured assets and sell them to recover dues. While this law strengthens the recovery
mechanisms for banks, it also imposes a heavy burden on borrowers, especially those who are unaware of their
rights. The borrower’s right to seek redress under SARFAESI is limited, making it difficult for them to protect

their interests in cases where the asset seizure is disputed.
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The IBC, on the other hand, is more borrower-friendly. It provides an opportunity for resolution rather than
liquidation through the Corporate Insolvency Resolution Process (CIRP). Borrowers, especially corporate
debtors, have a chance to restructure their debt under the supervision of the National Company Law Tribunal

(NCLT), ensuring that their business can continue operating even while debts are being addressed.

Judicial Responses and Borrower Protections

Indian courts have consistently interpreted laws in favor of protecting borrowers’ rights in cases of NPAs. For
instance, in the case of Mardia Chemicals Ltd. v. Union of India, the Supreme Court recognized that borrowers
should have the right to challenge the action of banks under the SARFAESI Act. The judgment emphasized that
banks must follow a fair and transparent process when repossessing and selling assets. This case remains a
significant precedent that affirms the rights of borrowers to challenge arbitrary actions taken by financial

institutions.

Furthermore, courts have stressed that borrowers should be given adequate time and opportunity to settle their
debts before coercive measures are adopted. The judiciary has played a pivotal role in ensuring that consumer

protection laws are applied effectively to safeguard borrowers.

Loan Restructuring and Borrower Support Measures

Loan Restructuring: The borrower can request the bank to restructure the loan terms, such as reducing the EMI
(Equated Monthly Installment), extending the loan tenure, or offering a temporary moratorium on payments. This

helps the borrower manage financial strain without defaulting.

Moratorium Period: A moratorium allows the borrower to temporarily stop making payments for a specific
period, usually in cases of temporary financial distress. During this period, interest may continue to accrue, which

will be added to the outstanding balance.

Supporting Documents: The bank might require supporting documents to assess the borrower's situation, such

as proof of reduced income, medical bills, or other financial hardships.

Bank's Discretion: It is ultimately up to the bank to approve or reject the request. The borrower needs to justify

their request with valid reasons and evidence.
1. RBI Guidelines on Loan Restructuring and Moratorium:

In India, the Reserve Bank of India (RBI) issues specific circulars and guidelines under the powers granted by
the Banking Regulation Act, 1949. The key provisions under which restructuring and relief are addressed

include:

e Section 21 of the Banking Regulation Act, 1949: Gives RBI the power to control advances made by

banks, including terms and conditions related to interest rates and repayment schedules.
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e RBI Circulars on Restructuring Framework:

o COVID-19 Regulatory Package: Issued in 2020, provided a moratorium for borrowers on EMIs

for up to 6 months.

o Resolution Framework for COVID-19 Related Stress (August 2020): Allowed banks to

restructure loans with repayment relief up to 2 years for certain sectors and borrowers.

o Prudential Framework for Resolution of Stressed Assets (June 2019): Provides a framework
for the resolution of stressed assets, including restructuring loans for corporate borrowers without

classifying them as NPAs, under certain conditions.
2. Indian Contract Act, 1872:

The relationship between the bank and borrower is fundamentally contractual. Loan agreements are governed

under the Indian Contract Act, 1872, particularly:

e Section 62 (Novation, Rescission, and Alteration of Contract): Allows parties to modify the terms of
the original contract, which includes extending the tenure of loans, changing interest rates, or deferring

installment payments.
3. SARFAESI Act, 2002:

e Section 13 (Enforcement of Security Interest): Deals with actions banks can take if the borrower
defaults, including recovery of assets pledged as security. Before initiating recovery under the SARFAESI

Act, banks often explore restructuring options.
4. Insolvency and Bankruptcy Code (IBC), 2016:

For corporate borrowers, the IBC, 2016, under the framework for resolving stressed assets, allows for
restructuring under Section 12 A (Withdrawal of Corporate Insolvency Resolution Process) before insolvency

proceedings begin, enabling time for recovery.

5. Debt Recovery Tribunal (DRT) and Recovery of Debts Due to Banks and Financial Institutions Act,
1993:

Under this Act, banks can approach the DRT for recovery, but borrowers can apply for installment relief or

restructuring during negotiations, if applicable.
Conclusion:

While loan restructuring and moratoriums are guided by RBI’s regulatory framework under the Banking
Regulation Act, 1949, they are also influenced by principles under the Indian Contract Act, 1872 (modification
of contracts), and the SARFAESI Act, 2002 (recovery framework).
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Global Perspectives on Consumer Protection and NPAs

Many countries have adopted stronger consumer protection laws to manage NPAs, and India can learn from these
international experiences. In the United States, the Consumer Financial Protection Bureau (CFPB) ensures
that consumers in the financial sector are treated fairly. The Fair Debt Collection Practices Act (FDCPA)
prohibits abusive, deceptive, and unfair debt collection practices, providing borrowers with robust protections

against harassment by lenders.

In the United Kingdom, the Financial Conduct Authority (FCA) regulates the banking sector to ensure that
consumers, including borrowers, are treated fairly. FCA rules require that financial institutions engage in

responsible lending and provide clear, comprehensive information to consumers regarding loan terms.

Countries that adopt a balance between creditor rights and consumer protection, such as Germany and Japan, have
found greater success in reducing NPAs while maintaining a stable financial environment. These global examples

highlight the importance of strict regulation and enforcement of consumer rights in the financial sector.
Challenges and Recommendations for Strengthening Borrower Protection

Despite the existence of laws like SARFAESI and IBC, the implementation of these laws in India often falls short
in terms of safeguarding borrower rights. Borrowers, particularly small-scale enterprises and individual

consumers, lack awareness of their rights, which leaves them vulnerable to aggressive recovery tactics.

To address these issues, certain reforms are necessary. First, there needs to be stronger oversight of recovery
agents, who often employ coercive practices that infringe upon the rights of borrowers. Proper training and

regulation of these agents should be mandatory.

Second, borrowers need greater access to legal aid and financial literacy programs to help them understand their
rights and the legal remedies available to them. Strengthening the role of consumer courts and the Banking

Ombudsman Scheme would make it easier for borrowers to seek redress for grievances related to NPAs.

Finally, lenders should adopt more transparent loan agreements, ensuring that borrowers are fully informed of the

terms, including the consequences of default and the options available in the event of financial hardship.
Conclusion

The issue of non-performing assets is a critical concern for both financial institutions and borrowers. While
consumer protection laws exist to safeguard borrowers’ rights, there is a need for more effective implementation
and greater awareness among borrowers. Ensuring that borrowers are treated fairly during loan recovery processes

is essential for maintaining a healthy and sustainable financial system.

To safeguard borrowers’ rights, regulatory bodies such as the Reserve Bank of India and the judiciary must
continue to emphasize fairness and transparency in dealing with NPAs. Additionally, reforms that strengthen
consumer protection mechanisms and empower borrowers to exercise their rights will ensure a balanced approach

to addressing NPAs.
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